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IN THE 


United States Court of Appeals 

fob the District of Columbia 
April Term, 1942 


Nos. 8349-8350. 


BELL CAB COMPANY, Appellant , 

v. 

KATHERINE M. DRIER AND PREMIER 
PURCHASING COMPANY, Appellees , 

and 

KATHERINE M. DRIER, Appellant , 


PREMIER PURCHASING COMPANY, Appellee . 


BRIEF AND APPENDIX 
FOR APPELLANT BELL CAB CO. 


JURISDICTIONAL STATEMENT. 

1. In the Court below, a complaint predicated on negli¬ 
gence was filed seeking the recovery of $50,000.00 for per¬ 
sonal injuries sustained by the ajjpellee, Katherine M. Drier. 
(R. 3) The Court below assumed jurisdiction by virtue of 
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the Acts of Congress February 27, 1801, 2 Stat. 103 C. 15; 
Mar. 3, 1863, 12 Stat. 762 C. 01; Mar. 3, 1901, 31 Stat. 1200 
C. 854, Sec. 69. 

2. The jurisdiction of this Court to entertain the appeal 
is predicated on Acts of Congress Feb. 9,1893, 27 Stat. 435, 
C. 74, Sec. 7; Mar. 3, 1901, 31 Stat. 1225, C. 854, Sec. 226; 
Mar. 3,1921, 41 Stat. 1312, C. 125, Sec. 12. 

STATEMENT OF THE CASE. 

This is an appeal from a verdict and judgment in favor of 
the plaintiff below, Katherine M. Drier, in the amount of 
' $7,500.00 against the defendant Bell Cab Company; and 
from a judgment rendered in the same trial of the same 
cause, in favor of Premier Purchasing Company, co-defen- 
' dant below, against the plaintiff, Mrs. Drier. 

The appellee Mrs. Drier (hereinafter referred to as 
“plaintiff”), sued the appellant, Bell Cab Company (here- 
! inafter, “defendant”), and the appellee Premier Purchas¬ 
ing Company in the District Court claiming they were 
jointly responsible for certain injuries, including a 15 per 
cent loss of hearing in the right ear, she suffered as a result 
of a collision occurring on January 10, 1941, between a Bell 
cab, in which she was a passenger for hire, and a cab oper¬ 
ated by the appellee Premier Purchasing Company. The 
collision happened in front of the hotel in the District of 
Columbia known as Hotel 2400 16th Street, and located at 
that address in the Northwest section of the city. (R. 1) 

1 Each of the defendants below denied negligence on its own 
y>art, and asserted that the injury was caused by the negli- 
fence of the other defendant. (R. 4,5, 6, 7) 

Mrs. Drier was a passenger in a Bell cab which was pro¬ 
ceeding north on 16th Street at about 6:10 P. M. on the eve¬ 
ning of January 10, 1941 (App. 12, R. 290). As the cab 
reached a point opposite the north driveway of the premises 
2400 16th Street, it began to make a left-hand turn to go into 
the driveway. At that moment, a south-bound truck oper- 
1 ated by one Rollins was coming to a stop, or had stopped, 
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some sixty feet north of the driveway in order to make a de¬ 
livery (App. 12, R. 261). Its headlights were shining di¬ 
rectly on the Bell cab (App. 12, R. 271). As the Bell cab 
started its left-hand turn into the driveway, a Premier cab 
going south on 16th Street behind the truck pulled around 
the truck, passed it at an approximate speed of 15 to 20 miles 
per hour, and ran into the right rear of the Bell cab (App. 
12,13, R. 290, 291). Mrs. Drier was thrown against the side 
of the cab, striking her head on some object in the interior of 
the cab (R. 16). She was sent to Casualty Hospital, where 
she remained for twelve days and suffered intense pain, 
headaches, and pain in her head as well as pain all over her 
body (App. 2, R. 18). She also suffered pain in the right 
ear (App. 2, R. 25). 

When she was discharged from Casualty Hospital, she 
couldn’t move, she had severe headaches and dizziness, she 
couldn’t raise her head, her leg was in bad condition from 
the hip down to the ankle, and she had pleurisy (App. 4, R. 
64). After her discharge from the hospital, she continued 
to have medical attention and trained nurses for her condi¬ 
tion. In June of 1941 she consulted Dr. Alexander, an ear 
specialist (App. 3, R. 26). 

On examination, Dr. Alexander found: a loss of approx¬ 
imately 25 per cent hearing in the right ear; a small scab 
the size of a matchhead in the lower half of the drum of the 
right ear, of a yellowish color; the right Eustachian tube 
was slightly closed. He opened the Eustachian tube with a 
catheter. After some 15 or 20 visits to his office, he was able 
to remove the scab from the drum. She still had a loss of 
hearing of 20 to 25 per cent (App. 8, R. 214). 

The scab was caused by trauma, such as a blow’ or by put¬ 
ting a match or a hairpin into the ear, or by a doctor get¬ 
ting the wax out of the ear and leaving a scab (R. 230; App. 
10, R. 224, 225). 

The loss of hearing he found was not caused by old age, 
but it could have been caused from catarrh (App. 10, R. 218). 

Defendant moved to strike from the consideration of the 
jury any evidence pertaining to loss of hearing, for the rea- 
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son that there was no testimony connecting loss of hearing 
with the collision. The motion was overruled and exception 
noted (App. 15, R. 300). The jury returned a verdict in 
favor of Mrs. Drier against defendant for $7,500.00, and in 
favor of appellee Premier Purchasing Company (R. 314). 

STATEMENT OF POINTS. 

1. There was no evidence to show that any loss of plain¬ 
tiff’s hearing was caused by the collision in this case and 
therefore the Court erred in overruling defendant’s motion 
to exclude from the consideration of the jury all testimony 
pertaining to loss of hearing. 

2. The jury’s verdict in favor of Premier Purchasing 
Company was contrary to all the evidence in the case, as 
the evidence clearlv showed that the negligence of that de- 
fendant contributed to the injuries of the plaintiff. 

3. The evidence showed that the defendant Premier Pur¬ 
chasing Company was guilty of negligence as a matter of 
law. 
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SUMMARY OF ARGUMENT. 

PART I. 

LOSS OF HEARING. 

(Statement of Points, 1) 

I. The Burden of Proving, With Reasonable Certainty, a 

Causal Connection Between Loss of Hearing and Defen¬ 
dant’s Negligent Act was Upon the Plaintiff; Rules of 
Law Governing This Case. 

II. No Causal Connection was Proven by Any Direct Tes¬ 

timony. 

(a) The Medical Testimony. 

(b) Other Testimony. 

III. No Causal Connection was Proven by Inference. 

(a) “Before and After” Testimony. 

1. Plaintiff’s testimony. 

2. Plaintiff’s lay witnesses. 

3. Hospital records. 

(b) Conditions found in Plaintiff's ear. 

(c) More than one cause for the scab. 

(d) Positive inference from the evidence that catarrh 
caused loss of hearing. 

IV. It was Prejudicial Error not to Strike Evidence of Loss 
of Hearing from Consideration of Jury;—Similar Cases. 

PART II. 

NEGLIGENCE. 

(Statement of Points, 2 and 3) 

I. The Premier Cab Driver in Failing to Keep a Look Out 
and in Failing to Come to a Stop When He Saw or by 
the Exercise of Reasonable Diligence Could Have Seen 
the Bell Cab Making a Left Turn, was Guilty of Negli¬ 
gence Which Contributed to the Injury Complained of. 
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II. The Co-Defendant, Premier Purchasing Company, Hav¬ 

ing Contributed to the Accident, is, in the Eyes of the 
Law in the Same Position as if It had Caused the Ac¬ 
cident. 

III. The Verdict of the Jury Exonerating the Co-Defendant 

from Liability is Contrary to the Law. 

ARGUMENT. 

PARTI. LOSS OF HEARING. 

I. Burden of Proof; Rules of Law. 

The well recognized general rule of law as to the proof of 
damages, is that the plaintiff must show with reasonable 
certainty that the damages resulted from the wrongful act 
complained of. Story Parchment Co. v. Paterso?i Co., 282 
U. S. 555, 75 L. Ed. 544; Karrick v. Rosslyn Steel <& Cement 
Co., 58 App. D. C. 89, 25 F. (2) 216. Applying the general 
rule to the instant case, this means that the plaintiff’s evi¬ 
dence must have shown with reasonable certainty that the 
loss of hearing she had resulted from a blow she received in 
defendant’s taxicab. Mclnnis v. Philadelphia Rapid Tran¬ 
sit Co.. 288 Pa. 377,135 Atl. 722; Bruins v. Brandon Canning 
Co., 216 Wis. 387, 257 N. W. 35. 

The jury cannot be allowed to indulge in speculation or 
conjecture with respect to the causal connection between 
the wrong complained of and the injuries ( Story Parchment 
Co. and Karrick cases, supra). 

If the condition of which plaintiff complains could or 
might have resulted from two or more causes, for only one 
of which the defendant is responsible, no recovery for that 
condition can be allowed. Karrick v. Rosslyn Steel & Ce¬ 
ment Co., supra; May Department Stores v. Bell, 61 F. (2) 
830 (CCA Mo.), citing Gunning v. Cooley, 281 U. S. 90, 94, 
74 L. Ed. 720, and Eggen v. United States, 58 F. (2) 616, 
620 (CCA 8). If it is impossible to determine with reason¬ 
able certainty whether the injury was traumatic or anom- 
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alous the plaintiff cannot recover. The Andrea F. Lucken- 
bach, 78 F. (2) 827 (CCA Calif.). 

Applying these general rules to the evidence in the case 
at bar, it is apparent that there was no direct testimony by 
anyone to the effect that plaintiff’s loss of hearing was 
caused by the accident; that such a conclusion could not be 
reached by any inferences reasonably deductible from the 
testimony, construing such testimony most favorably to the 
plaintiff’s case; and that the jury were allowed to speculate 
on the cause of the loss of hearing, to the prejudice of 
appellant. 

II. No Direct Testimony. 

(a) The medical testimony. 

At the outset we have the unusual situation that no direct 
hypothetical question was answered by any expert witness 
to the effect that the blow to appellant’s head caused, or 
probably caused, the loss of hearing. The usual procedure 
is to put such a question directly and obtain a direct answer 
if possible; but in this case the only evidence resembling 
such a question and answer is the following testimony by 
Dr. Samuel Alexander, the eye and ear specialist (App. 8, 
R. 212) produced by the plaintiff: 

“From then until now she has been in my office prob¬ 
ably fifteen or twenty times at different intervals prob¬ 
ably of maybe a month and during those treatments 
when she has been in I have been able finally to get the 
scab off her drum and she still has evidence of the 
scab that can be seen, but I think probably from now on 
her drum will continue to be free of this scab. 

“She still has a loss of approximately twenty to 
twentv-five percent of hearing in her right ear.” (App. 
8, R. 214) 

By Mr. Baker: 

“Q. From your experience with conditions such as 
you found there, did you form an opinion as to what 
probably had caused that condition? 

“A. This little area in the ear drum was just below 
the attachment of the handle of the malleolus to the 
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drum, and it was just like the drum was stretched in 
some way. 

“Q. How would that usually occur? 

“A. Well, it is difficult to say. By that I mean if 
you stretch your skin you will probably get something 
of the kind. It is hard for me to explain just how it 
might occur, except that I assume it was traumatic with 
the histQrv of the case. 

“Q. What do you mean by ‘traumatic’? 

“A. As I say, it was due to violence ...” 

“Q. Doctor, from the history that you had been 
given, did you form any opinion as to whether this ear 
condition had probably resulted from trauma? 

“A. We see so many ears in my office at different 
times and it is so seldom we see a scab that it is diffi¬ 
cult to associate a scab like that with anything but vio¬ 
lence . . . That (trauma) is an injury of any kind.” 
(App. 8, 9, R. 214, 215) 

An attempt was made, apparently, by counsel for plain¬ 
tiff to ask the hypothetical question, but his question was 
rather vague—“Conditions such as you found there” and 
“What probably had caused that condition?”—and the doc¬ 
tor’s answer obviously referred to the scab which he had 
been talking about—“A. This little area in the ear drum 
...” and “It was just like the drum was stretched in some 
way. ’ ’ 

Could any reasonable man possibly assume that the doc¬ 
tor was speaking here of the condition of loss of hearing? 
The answer is obviously in the negative and the testimony 
immediately following is still directed only to the scab on 
the ear drum: “If you stretch your skin you will probably 
get something of the kind.” 

Another attempt at a hypothetical question was then 
made and the doctor answered it by again referring to the 
scab on the ear drum, directly: “It is difficult to associate 
a scab like that with anything but violence . . . ”. 

When the foregoing testimony (App. 8, 9, R. 213, 215) is 
read together, the only possible conclusion that could be 
reached is that the doctor was fixing the cause of the scab 
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he found and not the loss of hearing. That evidence estab¬ 
lishes, and the appellant readily admits, that the scab the 
doctor found on the ear drum in the “little area . . . just 
below the attachment of the handle of the malleolus to the 
drum” was traumatic in origin. In fact, the doctor said 
he never saw a scab in the drum that was not traumatic 
(App. 10, R. 224). There is no evidence, however, as to 
whether or not this scab had anything at all to do with loss 
of hearing. No expert testimony connects the one with the 
other. 

The only other evidence by Dr. Alexander approximating 
a hypothetical question as to the cause of loss of hearing, 
is testimony that a blow on the head (such as plaintiff re¬ 
ceived) could cause a good deal of damage to the ear or 
head (R. 230). This, too, does not refer to any loss of 
hearing; but it is valueless anyway, for the doctor testified 
(App. 10, R. 226): 

“Q. You are not very certain right now, are you 
about your assumption? 

“A. What is that? 

“Q. That the taxicab injury caused this? 

“A. I haven’t gone into that end of it very far.” 

No other ear expert testified for the plaintiff. The only 
other physicians called by her were Dr. Young, the doctor 
under whose general care she remained during the whole 
course of her injury, and Dr. Cox, an eye specialist. Dr. 
Young definitely disqualified himself as to any opinion con¬ 
cerning the loss of hearing (App. 6, R. 136): 

“Then, she has a difficulty about the right ear which 
I am not qualified to testify to, except from what Dr. 
Alexander told me.” 

Dr. Cox did not testify at all concerning the ear. 

No physician testified as to whether there was any con¬ 
nection between loss of hearing and the scab, lack of lustre 
on the ear drum or closed tube (App. 9, R. 215; App. 8, 
R. 213). 
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Furthermore, Dr. Alexander did not get a history of the 
patient prior to the time of the accident, so the record is 
entirely silent, medically, as to whether or not there was a 
pre-existing ear condition. 

Summed up, the testimony of all the physicians for the 
plaintiff establishes only the following: That based on the 
oral history given by the plaintiff, trauma caused a scab on 
her ear drum; trauma is violence, such as a blow; that a 
blow on the head may cause injury to an ear. It did not 
establish (1) any connection between the scab and loss of 
hearing; (2) the length of time plaintiff had the loss of 
hearing, and whether or not she ever had any trouble with 
her hearing before the accident; (3) any connection between 
the blow received in January 1941 and loss of hearing found 
to exist in June; (4) any probable cause or theory as to 
what caused loss of hearing. 

(b) Other testimony. 

An examination of the complete record will disclose that 
there is no other direct testimony at all as to what caused 
the loss of hearing. 

III. Inferences from the Testimony. 

If a causal connection can be established bv inferences 
which could reasonablv be drawn from the direct testimonv 
of plaintiff’s witnesses, taking the evidence in a light most 
favorable to the plaintiff, then the issue of loss of hearing 
may have been properly submitted to the jury. However, 
no such inference can possibly be drawn from the evidence 
in this case. 


(a) “Before and after” testimony. 

(1) Plaintiff’s Testimony. 

The usual inferential evidence given as to the cause of an 
injury is a statement by the claimant to the effect that “be¬ 
fore the accident my leg was perfectly all right; ever since 
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the accident I can’t even walk on it.” This, plus the testi¬ 
mony of an examining physician as to what he found di¬ 
rectly after the accident, is the usual course of the testi¬ 
mony and gives rise to the inference that the accident 
caused the injury. As was said by the Maryland Court 
of Appeals in the case of Mt. Royal Cab Co. v. Dolan (1934) 
166 Md. 581, 171 A. 854: 

“The best evidence of what had been the experience 
and the past and present physical and mental state of 
the plaintiff was his own testimony and that of others 
who could speak from personal observation and knowl¬ 
edge.” 

In that case the cab company appealed from a judgment 
of $4,000 recovered by Dolan for injuries resulting from a 
collision between the cab and another car. The only issue 
was the amount of damages. Dolan was injured January 
28, 1933 and went to a doctor the following day. He went 
to the doctor subsequently in February and his last visit 
was February 9. The doctor found that the plaintiff was 
suffering from great pain due to inflammation of certain 
back and shoulder muscles. The trial was September 27, 
some seven months after the last visit. The doctor was 
asked what was the probable result in this patient of con¬ 
ditions found at the time of the examination. The Court 
reversed the case and held that there was no proper foun¬ 
dation for the question because there was no testimony of 
what had been the past and present experience of the plain¬ 
tiff in connection with his physical state. 

Such testimony is totally lacking in the instant case with 
respect to the loss of hearing. 

The most startling thing about this case is the following 
fact: The plaintiff herself noivhere in her testimony ever 
mentioned any difficulty with hearing in either ear. She 
did not testify that she could hear one hundred percent be¬ 
fore, and only partially after the accident. She had no diffi¬ 
culty in answering the questions of counsel at the trial, 
put to her in a normal tone of voice. She was repeatedly 
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! asked what was the matter with her as a result of the colli- 
i sion and gave detailed statements of her sufferings;—with 
i a conspicuous lack of mention of any difficulty in hearing 
(App. 3, R. 26, 28; App. 4, R. 64). The only inferences 
deducible from this are: (1) She had 25 percent loss of 
hearing before the collision and didn’t notice the difference; 
i (2) she did not have anv difficultv in hearing. 

The plaintiff testified that she had pains in the head and 
in the right ear after the collision and the pain increased as 
time went on; that she never had any pain of that type prior 
to the accident (App. 2, 3; R. 25, 26). Pain in the ear can¬ 
not possibly give rise to an inference that it was connected 
i with loss of hearing. Pain or earache may and frequently 
i does exist without affecting the hearing. The pain may 
have been and probably was caused by the scab or the closed 
eustachian tube which the doctor found. It still has no con- 
i nection with loss of hearing. In the absence of expert tes¬ 
timony that pain accompanies loss of hearing, it is not with¬ 
in the province of the jury to infer that there was any con¬ 
nection between this plaintiff’s earache and loss of hearing. 

There was also some vague testimony by plaintiff as to 
blood which she thought was in her ear. It is of no value 
to the plaintiff’s case (See App. 3, 4; R. 43). 

(2) Plaintiff’s lay witnesses. 

Elizabeth Chisholm testified she knew the plaintiff for 
twentv vears and saw her almost everv dav. She saw a de- 
cided change in plaintiff’s appearance and disposition after 
the accident, and noticed evidence of injury (App. 6, R. 144, 

! 145). She did not say a word about any difficulty the plain¬ 
tiff had with her hearing in either ear. 

Mrs. M. P. Garrett was a nurse, and was with the plain¬ 
tiff from the time she left the hospital (January 22) until 
March 3. Plaintiff complained to her of pain in the right 
ear numerous times and she could tell by Mrs. Drier’s ex- 
| pression that she suffered pain (App. 7, R. 196, 197). She 
does not say anything at all about any loss of hearing which 
she ever noticed or about which plaintiff complained. 
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(3) The hospital records. 

The records of Casualty Hospital concerning the plain¬ 
tiff’s treatment and progress were read into evidence. An 
examination of them discloses no complaint by the patient 
of difficulty in hearing. She was examined upon entering 
and her ears, eyes, nose and throat were negative for bleed¬ 
ing. She was again examined and diagnosed upon dis¬ 
charge, with no mention of loss of hearing. She was 
minutely examined by a neurologist, Dr. Fulcher, at the hos¬ 
pital the day before she left, and his detailed report men¬ 
tioned no difficulty about the ear (R. 126-134). 

(b) Conditions Found in Plaintiff’s Ear. 

Dr. Alexander upon examination some six months after 
the collision found three things wrong with the plaintiff’s 
right ear: 

(1) A 25 percent loss of hearing (from hearing 
tests); 

(2) A small scab on the lower half of the ear drum 
of the right ear, of yellowish color; 

(3) The right eustachian tube was slightly closed 
(App. S, R. 214). 

Conditions (2) and (3) were cleared up: 

“I opened her tube with a catheter.” 

“So, she used some glycerine in her ear for about a 
week twice a day and then came back ... I have been 
able finallv to get this scab off her drum and she still 
has evidence of the scab. That can be seen but I think 
probably from now on her drum will continue to be free 
of this scab.” 

—but 

“She still has a loss of approximately 20 to 25 per¬ 
cent of her hearing in the right ear.” (App. 8, R. 214) 

The only possible inference which can be drawn is that 
(2) and (3) were, therefore, not connected with (1), which 
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remained after conditions (2) and (3 were cleared up. In 
the absence of expert opinion, then, it must be assumed that 
the closing of the eustachian tube and the scab on the ear 
drum were not responsible for the loss of hearing. What 
was responsible for it ? The jury were allowed to speculate 
on that question. 

i The tube condition was never mentioned in the evidence 
again so it is entirely unconnected with a trauma or with the 
blow plaintiff allegedly sustained to her head in the colli¬ 
sion. It was thus eliminated as an element of damage. 

1 The scab condition was connected generally with some 
kind of trauma but not with loss of hearing. There is a vital 
link missing in the evidence; that is, did the scab on the ear 
drum cause loss of hearing? This also was left open to 
speculation and, as shown above, the inference is that it is 
not the cause, since it was removed and the loss of hearing 
still remained. 

The only possible thing remaining is the slight “lack of 
luster’’ and “yellowish tinge” to the ear drum which the 
doctor said remained after a removal of the scab. (App. 
9, R. 215.) It is pure speculation to link that condition with 
loss of hearing. Again, expert testimony left a hole in the 
evidence, which had to be filled by pure speculation. 

(c) Causes of the Scab. 

Even, if by stretching the inferences beyond reason in 
favor of plaintiff, it could be argued that the scab was re¬ 
sponsible for the loss of hearing, still the scab is definitely 
ruled out as being caused by the collision. In speaking of 
the traumatic cause of the scab he found, Dr. Alexander 
said: 

“I never saw a case where there w r as any scab in the 
drum that was not traumatic. You could get it by put¬ 
ting a match in your ear, by a hairpin or by a doctor 
getting wax out of the ear and putting a scab on it.” 
(App. 10, R. 225) 
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Thus, plaintiff’s scab is typical of injuries caused by 
trauma, these types of trauma being injuries from match 
sticks, hairpins or an instrument used by a doctor in remov¬ 
ing wax. The doctor testified, in other words, that the scab 
could have been caused by a match, hairpin or other instru¬ 
ment inserted in the ear, or by a blow such as was sustained 
in the collision. If the condition of the scab could have been 
the result of two or more causes, for only one of which the 
appellant was responsible, the appellant cannot be held re¬ 
sponsible for inflicting the scab or any consequences of it. 
May Department Stores v. Bell and cases cited therein, 
supra. 

(d) Inference that catarrh caused loss of hearing. 

There is a positive inference from the testimony that 
catarrh could have caused, or contributed to, the loss of 
hearing such as the doctor found in the plaintiff’s right 
ear. The testimony on this point is as follows: 

“What I mean is this: Sav vou begin to lose vour 
musical notes as you get older and you may have a loss 
from catarrh in the ear but it won’t be purely from loss 
caused by age.” (App. 10, R. 218) 

Taken as a whole, then, all of the testimony in this record 
did not sustain, directly or by inference, any assumption or 
theory that plaintiff lost 25 per cent of hearing in her right 
ear as a result of the collision. The jury, then, should not 
have been allowed to consider it. 

IV. Error in Submitting Loss of Hearing to the Jury; 

Similar Cases. 

A case of very striking similarity to the case at bar was 
decided in 1940 by the Circuit Court of Appeals in Ken¬ 
tucky: Southern Mining Co. v. Cornelius, 284 Ken. 515, 145 
S. W. (2) 93. We summarize and quote that case at length. 
This was an appeal from a Circuit Court of Kentucky. Cor¬ 
nelius sued his employer (not electing to claim under com- 
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pensation laws) for personal injuries allegedly caused by 
i a dynamite explosion through the negligence of the defen- 
i dant. From a judgment in the plaintiff’s favor, the defen¬ 
dant company appealed and the case was reversed. Cor¬ 
nelius was about 80 feet away 'when the explosion in 
! question occurred. The jar staggered him. In about five 
i minutes he got sick at his stomach and his head began to 
1 hurt. He returned to work next day but got sick and went 
| to the doctor’s office and then home. He later went to a 
hospital for a week. Cornelius claimed injury to his eye, 
ear and a nerve in his head. The appellant’s main point 
was that there was no causal connection between the explo¬ 
sion and Cornelius’ condition and the Court considered it 
as the most serious contention on appeal. 

The injury occurred in December 1937 and the following 
May 28 he went to an eye and ear specialist. The specialist 
found some trouble with the internal part of the ear, but 
whether it was Labvrinthritis, a disease, he would not say. 
i He testified “If the person was in the midst of an explo¬ 
sion, by the pressure of the air waves one could be injured” 
(in the ear). He said he found no indications of pre-exist¬ 
ing disease which might have caused the disability, but lie 
apparently was without a history of the plaintiff’s condition 
1 prior to the explosion on December 6. A general practi- 
1 tioner who examined the man a month after the incident 
with particular attention to the eyes, ears and nervous sys¬ 
tem, found a difficulty in one of his ears. He said the pa¬ 
tient was suffering from Labvrinthritis which might have 
1 been caused by a “furious shock or violent concussion or 
1 what might have been a heavy charge of dynamite if one 
was unprepared for it.” The “jar” or “shock” might be 
1 produced by a “blow on the ear” or some metallic or 
wooden substance or by sudden concussion. He eliminated 
1 catarrh, bad teeth or venereal disease. A doctor for the 
1 defense testified that “His ears were not healthy, but you 
1 couldn’t tell definitely what was wrong.” Another doctor 
sent him to an ear specialist. This specialist found a slight 
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retraction or impairment appearing on the right side. He 
found indication of catarrh. The condition did not arise 
from the explosion, but he admitted that he told the refer¬ 
ring doctor, “we could infer that the explosion affected the 
eighth nerve on the right side”. Still another doctor con¬ 
cluded that the appellant had Labyrinthritis but whether or 
not the explosion caused it was questionable in his mind. 

In reversing the case, the Court, at page 96,145 S. W. (2), 
said: 

“ * * * we may say that we have looked carefully at 
such evidence and find none that is of more than specu¬ 
lative character * # * taking the evidence as a whole it 
may be gathered that at some time appellee had suf¬ 
fered, or -was then suffering, from an attack of Labyrin¬ 
thritis. No doctor testifies in such a way as to permit 
us to conclude that the explosion was the proximate 
cause of his condition. The proof was insufficient on 
this point to carry the case to the jury * * *” 

It will be noted that the medical evidence in the foregoing 
case was even stronger than the evidence in the case at bar. 
The doctors eliminated catarrh, bad teeth and venereal dis¬ 
ease, and they all found the condition of Labyrinthritis. In 
the instant case the ear specialist found a condition of a 
scab on the ear drum, but the evidence as to connection be¬ 
tween that scab and loss of hearing was more indefinite than 
the connection between Labyrinthritis and loss of hearing 
in the Cornelius case; and the evidence in the instant case 
as to the cause of the scab, was much more indefinite than 
the evidence in the Cornelius case as to the connection be¬ 
tween the explosion and the condition of Labyrinthritis. 

That is the closest case that counsel have been able to find. 
Other cases with factual situations a little bit different are 
the following: Frickel v. Lancaster County , et al., 115 Neb. 
506, 213 N. W. 826. This case was reversed on appeal be¬ 
cause the trial Court refused to withdraw from the jury all 
evidence referring to appendicitis which plaintiff claimed 
was caused by a motorcycle accident. The plaintiff was 
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thrown from a motorcycle. Neither of the two doctors who 
! testified was able definitely to say that the accident caused 
the appendicitis. The Court said that the only expression 
of anything approaching positive opinion in the testimony 
that linked it with the collision was the following: 

“Whether the appendicitis naturally followed the 
injury or didn’t, I can’t state, I say that it could 
have caused it and no question but what it contributed 
to it, but whether it caused it I couldn’t say.” 

Other testimony was to the effect that: 

“It was possible, there is a chance, it might have 
been the sequel to the injury.” 

The Court held that the evidence was insufficient to con- 
i nect the accident with the appendicitis; that it was conjec¬ 
tural, and failure to withdraw it was prejudicial error (al¬ 
though the plaintiff’s other injuries, proved sufficiently, 
were amputation of two fingers and a miscarriage), 
i Another case in which the Court held there was insuffici¬ 
ent evidence of causal connection between wrongful act and 
injury, was the case of Mt. Royal Cab Co. v. Dolan , supra. 

In the humble opinion of counsel for the appellant the 
i evidence in the case at bar was even less tangible than the 
evidence in the foregoing cases. 

PART n. 

I. (a) The Premier Cab Driver was Guilty of Negligence in 
Failing to Keep a Proper Look-Out. 

On this proposition we respectfully suggest that the tes- 
i timony of the Premier Cab driver himself be taken as if it 
were true. The Premier Cab driver testified in the record, 
292, Appendix 13, that the front of the Bell cab was about 
3 feet from the curb line at the time the Premier cab 
struck it. 

The police officer said the skid marks were 5 feet behind 
the Premier cab. Going back to the Premier driver, we call 
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the Court’s attention to the fact that he testified that the 
skid marks as taken by the Police Department would indi¬ 
cate when he (the driver of the Premier cab) first saw the 
Bell cab. He corrected this statement so as to include the 
5-foot distance, together with a few’ feet before he could 
apply the brakes. 

It is obvious that from the time the Premier cab left 16th 
and Euclid Streets he had a clear view* all the way, as he 
says himself (R. 294, App. 14): 

“I had a clear view’ all the way. I lapped the truck 
as you said.” 

So, w’e have the definite admission by the Premier’s own 
driver that he approached to within a few’ feet more than 
one car length of the Bell cab before he saw* it. Yet at the 
time he struck it, it w’as within 3 feet of the curb line ap¬ 
proaching the driveway. It is obvious from his ow*n testi¬ 
mony that he never saw’ the Bell cab until he w*as right upon 
it. And yet the evidence of Daniel H. Rollins, uncontra¬ 
dicted, clearly states that the lights of his truck w’ere shin¬ 
ing directly into and upon the Bell cab (App. 12, R. 271). 
The conclusion must be reached in the face of all the evi¬ 
dence and the admissions of the driver of the Premier cab, 
that he did not keep a proper lookout. 

(b) The Premier Cab Driver Failed to Come to a stop 
When He Saw or by the Exercise of Reasonable Dili¬ 
gence Should Have Seen the Bell Cab Making a Left 
Turn. 

Picking out portions of the testimony is perhaps a poor 
way of getting a complete picture of an accident. Appel¬ 
lant does not believe it would be fair to select quotations 
here and there in order to determine how T the accident hap¬ 
pened, but fortunately for the Bell cab, appellant herein, 
the driver of the Premier cab has given a complete state¬ 
ment of how r the accident happened, which checks with all 
the other evidence in the case. We repeat the statement 
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which was read to the Premier driver, which statement had 
been made immediately after the accident when his memory 
was fresh. He confirmed during the trial that it was a cor¬ 
rect statement with the substitution of the “right rear fen¬ 
der” for “left rear fender”; otherwise he says it is a cor¬ 
rect statement. That statement is: 

“I was driving south on 16th Street about 6:10 P.M. 
on Friday, January 10, 1941, behind a light delivery 
truck who stopped to make a delivery at 2420 16t*h 
Street. As I pulled from behind this truck, a Bell cab 
driving north on 16th Street made a left turn into the 
driveway at 2400 16th Street, directly in front of me. 
I tried to stop but I struck the left (right) rear running 
board and center of his cab.” (R. 289-290 App. 12) 

Now, the only question left for determination after this 
statement is the question of the approximate time that the 
Bell cab started to turn in relation to the time that Premier 
cab started to “come around” the truck. That, too, is 
cleared up in Appendix 13, R. 290: 

“Q. But is the part, that as you pulled out from be¬ 
hind, the Bell cab made its turn in the driveway, a cor¬ 
rect statement of the fact ? 

“A. Yes, that is a correct statement.” 

So, we have the admission of the driver of the Premier 
cab that the Bell cab had started its turn at the same time 
or before the Premier driver started to come around the 
standing truck, and we further have the admission that the 
striking took place when the Bell cab was within 3 feet of the 
driveway. 

And the plaintiff herself testified (App. 2, R. 16) in reply 
to the question of what she saw of the traffic: 

“I saw a taxicab turning down the hill. I saw two 
large headlights and the small light above, so I knew it 
was a taxicab; and it was far enough away—I don’t 
know the exact distance—but it was far enough away 
so that he could have stopped. He could have slowed 
down, but he didn’t slow down.” 
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And then she further says that he did put on his brakes just 
before the crash and she knew it because she heard the 
screech of the tires on the pavement (App. 2, R. 16). 

The testimony of Daniel H. Rollins, a disinterested wit¬ 
ness, was to the effect that (App. 11, R. 259): 

“The car that was directly behind me, I noticed him 
particularly because he was not quite all the way in the 
left-hand lane. He was sort of behind me. If he had 
come straight into me, well, his right bumper would no 
doubt have scraped me. So therefore he had come 
around me, turned slightly to the left, and come on 
around me.” 

And the witness was further asked whether or not he con¬ 
tinued to move up to the time the cab turned. He was asked: 
“Did he come to a stop, the Bell cab turn and the Premier 
cab came around him,” which he said was correct (R. 261, 
App. 12). And he fixed the distance from the front of his 
truck to the point of impact as about 60 feet and you could 
see the Bell cab, he said, because the lights of his truck were 
shining directly on that cab (App. 12, R. 261-271). 

The police officer called, George W. Tenley, testified to the 
skid marks behind the Premier cab and he said he measured 
them and they were 5 feet (R. 165, App. 7). The conclusion 
from this brief summary of the evidence would clearly have 
the plaintiff showing the application of brakes immediately 
before the crash, skid marks of only 5 feet and the fact that 
the Premier cab had to go the length of a truck plus 60 feet 
before the collision, during which time the Bell cab was 
plainly visible and within sight. The testimony of the Bell 
cab driver and his witnesses was to the effect that the Pre¬ 
mier was solely at fault. Because the jury disregarded this 
testimony, we have ignored the same in our brief. There 
was one other witness called by the plaintiff, a Sergeant 
Huddleston, whose testimony ignored the truck that was 60 
feet away from the accident and so we have disregarded his 
testimonv. However, an examination of his testimonv 
clearly indicates that both Premier and Bell were at fault 
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and his testimony places the blame more on the Premier 
than on the Bell, because he fixed the speed of the Bell cab 
making the turn as less than 10 miles an hour. 

II. The Premier Contributing’ to the Accident Places It in 

the Same Position as if It Caused the Accident. 

Upon this proposition we cite the case of Danzansky v. 
Zimbolist, 70 App. D. C. 234, 105 F. (2) 457. This case, 
which was decided on May 15, 1939, definitely establishes 
the foregoing as the law, the Court saying in part: 

“As the Court said in Bragg v. Metropolitan St. By. 
Co., 192 Mo. 331, 91 S. W. 527, in overruling a conten¬ 
tion similar to the one now” urged: ‘In this class of 
cases, contributing to the injury on the part of the tort¬ 
feasor, is, in the eye of the law”, precisely the same as 
causing it. No gradation is tolerated.’ To say that A 
i and B contributed to the injury of C is one and the same 
thing as saying A caused the injury and B did, too....” 

Also see Miller v. Union Pacific Bailroad, 290 U. S. 236-7, 
78 L. Ed. 285, 54 S. Ct. 175. 

III. When the Jury Said That the Premier Cab was not 
Liable, Its Verdict was Contrary to the Evidence and 
Contrary to the Law. 

(a) It was contrary to the evidence in that there was no 
evidence either on the part of plaintiff or any of the de¬ 
fendants that showed the Premier cab free of negli¬ 
gence. 

We have already reviewed the pertinent parts of the de¬ 
fendant’s evidence and there was no theory presented by 
the Premier cab under w’hich they could have escaped lia¬ 
bility. When the jury ignored the evidence and merely de¬ 
cided the case on whatever it was that determined their 
minds, they violated their instructions and the verdict is not 
a true verdict. It is contrary to all the evidence in the case. 
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(b) The jury had been clearly instructed as to what 
negligence might be. 

When they reached the strange conclusion that the Pre¬ 
mier cab had not been guilty of negligence and found that 
the Premier cab had used due care in the face of the testi¬ 
mony of the driver of the Premier that he applied his brakes 
when he was -within a few feet of the Bell cab, that he came 
around the truck about the time the Bell cab started to turn 
and that he struck the Bell cab when the front of the Bell 
cab was within 3 feet of the driveway or curb line, then, of 
course, the jury were not considering the facts in evidence; 
and as a matter of law from all the evidence produced in the 
case the Premier Cab Company was guilty of negligence. 

CONCLUSION. 

The verdict in favor of the plaintiff for $7500 should be 
vacated and set aside and the matter returned for a new 
trial. The plaintiff failed to connect with “reasonable cer¬ 
tainty” her loss of hearing discovered six months after the 
collision, and the collision. The jury should not have been 
allowed to consider it, the Court erred in allowing them to 
consider it, and the case should be reversed. The verdict 
in favor of the Premier Cab Company was contrary to all 
the evidence and the law, and should not be allowed to stand; 
that the Bell Cab was negligent we do not argue, because the 
jury already determined that, but when the jury found the 
Premier not negligent, it ignored the law and rendered a 
verdict which was not in accordance with the evidence and 
the law. 

We respectfully submit that the case should be reversed 
as to both appellees and remanded for new trial. 

Respectfully submitted, 

Mark P. Friedlaxder, 

Leroy A. Brill, 

Attorneys for Appellant 
Bell Cab Company. 
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11 Katherine M. Drier, 

Direct Examination 

16 Q. Tell us what you saw of the traffic. A. I saw 
a taxicab coming down the hill. I saw two large 
headlights and the small light above, so I knew it was a 
taxicab; and it was far enough away—I don’t know the 
exact distance—but it was far enough away so that he 
could have stopped. He could have slowed down, but he 
didn’t slow down. 

Q. Did there come a time, so far as you know, when the 
oncoming cab did slow down? A. Just before the crash 
he put on the brakes. 

Q. How did you know that? A. Because I heard the 
screech of the brakes and the tires on the pavement. 

18 Q. How long were you in Casualty Hospital? A. 
I was there until the 22nd of January; twelve days. 
Q. During that time at the hospital, tell us, if you will, 
w r hat you observed and what you felt. A. I suffered in¬ 
tense pain, headaches, and pain in my head as well as pain 
all over my body. 

• ••••••••• 

25 Q. What did you notice, if anything, other than 
the pain in the head? A. Well, I had pain in the 

head and in the ear. 

Q. W'hich ear was that? A. The right ear. 

Q. Did Dr. Young examine your right ear? A. Yes, he 
examined it. 

Q. When? A. It was several weeks after because it de¬ 
veloped more and more as time went on; the pain in¬ 
creased. 

Q. Did you ever have any head pains of the type you 
experienced after the accident prior to the accident? 

26 A. No, never, and no headaches. 
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Q. Did you ever have any trouble with your right 
ear or either ear prior to the accident? A. No. 

Q. What, if anything, did you do after Dr. Young exam¬ 
ined your ear? A. He had me go to Dr. Alexander, the ear 
specialist. 

Q. Where is Dr. Alexander? A. He is here in Washing¬ 
ton, on Eye Street, I believe. 

Q. You say he is a specialist? A. Yes, he is a specialist. 
Q. How long have you been going to Dr. Alexander? A. 
I think I went to him in June of 1941 first and I went during 
the summer, and then in December and then recently. 

Q. Has he made a complete examination each time? A. 
Each time he has made a complete examination and tested 
the ear and treated the ear. 

Q. What, if anything, have you noticed since the accident 
with reference to your general condition? A. I suffer with 
intense headaches, and also from my foot, very severe 
swelling of the foot, and leg now, every day nearly, and very 
great discomfort. 

• «•••••••• 

28 Q. Today, what, if any, effects do you have from 
this accident? A. I have a symptom which is very 

disagreeable and painful. I have severe headaches very 
often. Perhaps there may be a day or two when I won’t 
have them., but I usually have these very severe headaches 
and I have dizziness and then I have something else which 
is exceedingly painful, and that is that suddenly my eyelids 
drop as if I am going sound asleep and my head drops, and 
finally I seem to lose consciousness. I may be talking to you 
or talking to anyone or reading or sewing, and this 

29 will come over me. It lasts for perhaps ten or fif¬ 
teen minutes sometimes, and sometimes it lasts only 

five minutes. 

• ••••••••• 

43 Q. Was there any blood present about your face 
and head other than from this deep laceration you 
spoke about? A. Not on the outside; inside there was. 
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Q. Where was it inside? A. It came from the inside, in 
the ear. 

Q. Did you see that blood in the ear? A. No, I didn’t see 
it. 

i Q. Well, who did see it? A. I don’t believe that any¬ 
body saw it until I felt it go down my throat, 
i Q. Did you tell anyone at that time anything about this 
blood going down your throat ? A. Both my nurses and Dr. 
Young. 

Q. How soon after the accident occurred did you tell Dr. 
Young about it? A. It w^as some little time; perhaps sev¬ 
eral weeks. 

Q. This was several weeks after the accident occurred 
that you told Dr. Young? A. Perhaps three weeks, 
i Q. Three weeks after the accident occurred that you told 
Dr. Young about this blood running down your throat? A. 
Yes. 

i Q. How do you know that that blood ran down your 
throat? A. Because I could feel it. There were several 
clots. ' 

Q. Where did that come from? A. I don’t know where 
it came from. 

#••••••••• 

64 “Question. At that time what was wrong with 
you, when you were discharged from the hospital? 
Tell us, please.” 

The Witness. I am still lying flat in bed. I couldn’t 
move. I had severe headaches and dizziness. I couldn’t 
raise my head. My leg was in very bad condition from my 
hip down to my foot—ankle—and I had pleurisy. 

• ••••••••• 

73 Dr. Joseph Rogers Young 

Direct Examination—Resumed. 

78 Q. You spoke of her ear. Did you make any 
examination of the ear? A. This patient com- 
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plained of pain around the back of the mastoid area, the 
whole right side of her head, up front, where this hump 
or hematoma was, and in back of where the the hematoma 
was, and then all the way back to the mastoid area behind 
the ear. 

As she continued to complain of this, I referred her to 
Dr. Alexander, who is an ear specialist. 

Q. When you say that she continued to complain of it, 
from what time did she begin to complain and down to what 
point? A. She began to complain of the generalized head¬ 
ache all over. It was not in any one particular place. But 
as the condition improved, she began to concentrate on this 
area behind the ear. 

Q. Did that continue down to the time you sent her to 
Dr. Alexander for treatment? A. Yes, that is why I sent 
her to Dr. Alexander. 

79 Q. Who contacted Dr. Alexander for that purpose ? 

You or Mrs. Drier? A. I don’t remember. I prob¬ 
ably did, because I refer him my nose and throat work. 

Q. You yourself did not make an examination of the ear? 

A. Not at that time; no, sir. 

*•*#•***•• 

84 A. Well now, this patient still has headaches. She 
still has dizziness and disturbance of equilibrium. 
She has difficulty with hearing in the right ear. 

**•#•****• 

S5 Cross-Examination 

92 Q. You also found that it was negative and no 
bleeding from the ears, nose, or mouth—E. E. N. T. ? 
A. E. E. N. T. means eyes, ears, nose, and throat. That is 
negative. No bleeding from eyes, ears, nose, and throat. 

Q. That is what you found? A. That is right. 

• ••••••••• 

110 Q. On March 27 you answered a similar question, 
which appears on page 27 of your deposition, near 
the bottom of the page. This is your testimony, Doctor: 
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11 She also complained of tenderness and had some swell¬ 
ing behind the right ear. 

135 Redirect Examination 

136 Then, she has the difficulty about the right ear, 
which I am not qualified to testify to, except from 

what Dr. Alexander told me. 

144 Elizabeth Chisholm 

Direct examination 

Q. Do you know the plaintiff, Mrs. Drier ? A. Yes. 

Q. How long have you known her? A. About twenty 
vears. 

Q. How well do you know her, Mrs. Chisholm? A. Well, 
it is a very close friendship. I see her most every day. 
That is while she was in the city. Of course, she was not 
always here. 

145 Q. Do you notice any change in her physical ap¬ 
pearance or her disposition? A. Decidedly. 

Q. Since this accident? A. A decided change. She 
shows she has been ill. She shows her suffering and pain 
at times and shows the lines in her face, and her appearance 
has changed decidedly. 

• **••••••• 

Q. Did you see any evidence of injury yourself? A. I 
did. 

Q. What were those evidences? A. Well, I saw a lump 
on the side of her head, over the forehead, and her eye was 
all bloodshot, and was black down to her nose, and she could 
not move her leg. She could not talk at that time. I wasn’t 
there long. 
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George W. Tenley. 

165 A. I have the record here of the skid marks, 5 feet 
long. 

Q. Which way was that going? A. South. 

Q. In other -words, going south on Sixteenth Street? 
A. Yes. 

Q. And 5 feet long? A. Yes. 

• ••••••••• 

191 M. P. Garrett 

Direct examination 

196 Q. When you got there on the 22nd of January, 
what did you see about her? 

• #••*••••• 

197 Q. W 7 here w-as the pain located? A. She had pain 
about her right eye and in her right ear. 

Q. How often did she complain of pain in her right ear ? 
A. She is not a complaining person. She did not complain 
as often as some other person would, but there were many 
times when she was in pain. I could tell by the expression 
in her face, and just her attitude that she was in pain, that 
she was restless and did not care to be disturbed for any 
reason. 

Q. About this pain in her right ear, did you hear her 
complain of that once or many times? A. She complained 
of that numerous times. 

• ••••••••• 

200 Cross-examination 

By Mr. Hollowell: 

Q. You testified that you were there from January 

201 22nd until about March 3rd? A. Yes. 

Q. You didn't say March 3rd, but the 1st of March. 

A. Yes. 

• ••••••••• 
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Dr. Samuel Alexander. 

Direct examination. 

212 Q. In the Episcopal Eye, Ear and Throat Hospital 
you specialized in eye, ear, nose and throat work? 
A. Yes. 

213 Q. Will you tell us in your own way when she came 
to you, what you observed as to her condition, and 

what your diagnosis was? A. I first saw her on June 18, 
1941, and she gave me a history of the accident. 

A. She came to me complaining of her ear, soreness in 
i her right ear, and complaining of some dizziness and some 
difficulty in hearing of the right ear. On examination I 
found that she had a loss of approximately 25 per cent hear¬ 
ing in the right ear, that she had a small scab probably the 
i size of a matchhead in the lower half of the drum of the 
i right ear. That was more or less of a yellowish color. I 
found her right Eustachian tube slightly closed. I opened 
her tube with a catheter. 

I tried to get this scab off the drum, but it refused to 
come off; so I sent her home with the thought of soaking 
off this with some glycerine to soften it. 

So, she used some glycerine in her ear for about a week, 
twice a day, and then came back, and I was unable to get 
the scab off then. 

214 From then until now she has been in my office prob¬ 
ably fifteen or twenty times at different intervals 

probably of maybe a month and during those treatments 
when she has been in I have been able finally to get this scab 
i off her drum, and she still has evidence of the scab. That 
1 can be seen, but I think probably from now on her drum will 
continue to be free of this scab. 

She still has a loss of approximately 20 to 25 per cent of 
hearing in her right ear. 
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By Mr. Baker: 

Q. From your experience with conditions such as you 
found there, did you form an opinion as to what probably 
had caused that condition? A. This little area in the ear¬ 
drum was just below the attachment of the handle of the 
malleolus to the drum, and it was just like the drum was 
stretched in some way. 

Q. How would that usually occur? A. Well, it is difficult 
to say. By that, I mean if you stretch your skin you will 
probably get something of the kind. It is hard for me to 
explain just how it might occur except that I assume it was 
traumatic with the history of the case. 

Q. What do you mean by “traumatic”? A. As I say, it 
was due to violence. 

Q. Doctor, with the history that you had been given, did 
you form any opinion as to whether this ear condi- 
215 tion had probably resulted from trauma? A. We 
see so many ears in my office at different times and 
it is so seldom we see a scab that it is difficult to associate 
a scab like that with anything but violence. We see ears 
every day, and I know it was due probably to— 

Q. To what? A. To trauma. 

Q. What is trauma? A. That is an injury of any kind. 

Q. You said you had seen her fifteen or twenty times. 
What is the condition of her eardrum? You spoke of the 
scab being left. What is the present day condition of her 
drum? A. When looking at it it lacks a little of the luster 
on the drum. It has less luster than you would expect to 
see on the normal drum. It has a slight yellowish tinge to 

it still. I assume that will gradually go back. 

• ••••••••• 

218 Q. Isn’t it a fact that the loss of hearing that you 
have talked about might have been the result of nor¬ 
mal development or lack of development? A. No. I will 
tell you that. We approximate our hearing loss on what we 
call the conversational tone. Now, we get our conversa- 
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tional tone between approximately 300 double vibrations 
up to 3000 double vibrations a second and that the loss that 
you get later actually is the pure age loss, 
i What I mean is this: say you begin to lose your musical 
notes as you get older, and you may have a loss from ca- 
tarrah in the ear but it won’t be purely from loss caused by 
age. 

Q. How much of this loss of hearing would you say is 
caused by age? A. By age? 

! Q. Yes. A. We absolutely ignored that end of it. 

• •*••*•**• 

224 A. I never saw a case where there was any scab in 
the drum that was not traumatic. You could get it 
by putting a match into your ear or by a hairpin or 

225 by a doctor getting the wax out of the ear and put¬ 
ting a scab in it. 

Q. Or a nurse handling the ear? A. I don’t know if a 
nurse would get in that far enough which would produce a 
trauma, but I assume that when I see a scab like that which 

has a bloody tinge to it, I assume that it was traumatic. 

• •*#•*•*•* 

Q. In other words, if a person was injured at six-fifteen 
and was examined at the hospital at eight o’clock the blood 

in the ear would show them ? A. It should show it, yes. 

*••••*##•* 

226 Q. You are not very certain right now, are you, 
about your assumption? A. What is that? 

Q. That the taxicab injury caused this? A. I haven’t gone 
into that end of it very far. 
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238 Dr. Edwaxd A. Cafritz 

Direct examination 

243 A. “Negative, no bleeding from ears, nose, or 
mouth.” 

Q. Would such a fact establish in your mind the definite 
assumption that she had no scab caused by an accident? 
A. Yes, it would so definitely, yes. 

• •*•*••••• 

256 Daniel H. Rollins 

Direct examination 

*•***••*•* 

258 Q. Now, did you see a taxicab turn into the drive¬ 
way of 2400 Sixteenth Street? A. Yes, sir. 

Q. And at that time had you slowed down or come to a 
stop? A. I was just about at a stop. 

259 Q. And at that time, at the time that the cab 
started to make its turn, at the time you just about 

came to a stop, what happened to the car in your rear? 
A. The car that was directly behind me, I noticed him 
particularly because he was not quite all the way in the 
lefthand lane. He was sort of behind me. If he had come 
straight into me, well, his right bumper would no doubt 
have scraped me, so therefore he had to come around me, 
turn slightlv to the left, and come on around me. 

Q. Now, what happened to that car? Did he hit- 

A. (Interposing) Just about the same time that this Bell 
cab was making a left-hand turn into 2400. 

Q. So these two cars came in collision, did they? A. Yes, 
sir. 

• ••••••••• 

261 A. Yes. From where I was parked until where the 
accident occurred? 
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Q. Yes. A. I imagine about 65, 70 feet; that is what I 
would judge it to be. 

Q. That is your best judgment? A. Yes. 

Q. And you did continue to move slightly up to the time 
that the cab turned? In other words, you came to a stop, 
the cab turned, the other car came around you? A. That 
is true. 

Q. And you think the front of your truck was about a 
distance of 60 feet from the impact; is that right, sir? 
A. Yes, I w’ould judge about 60 feet. 

• •••*••••• 

271 Q. And you saw her head strike this glass on the 
other side of this cab? A. Yes, sir. 

Q. Some 65 or 70 feet away? A. Yes, sir. You must 
realize that my lights of my truck was shining directly into 
that cab. 

285 John F. Fanning 

289 Cross examination 

Q. I show you a statement. It is marked Defendant’s 
Bell Cab Exhibit No. 2. I ask you whether or not that is 
in your handwriting. For your explanation, that came from 
the Accident Prevention squad’s files (handing a document 
to the witness). A. That is right. That is mine. 

Q. May I read this at this time? It is in evidence al¬ 
ready. This is your writing? A. Yes. 

Q. “I was driving south*on Sixteenth Street about 6:10 
p. m. on Friday, January 10, 1941, behind a light delivery 
truck who stopped to make a delivery at 2420 Sixteenth 
Street. As I pulled from behind this truck, a Bell cab driv¬ 
ing north on Sixteenth Street made a left turn into the 
driveway of 2400 Sixteenth Street directly in front of 

290 me. I tried to stop, but I struck the left rear run¬ 
ning board and center of his cab.” Is that a correct 
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statement of the facts? A. It is with the left rear fender 
here (indicating). 

Q. Yes. That should be “right”? A. Yes. 

Q. But is the part, that, as you pulled out from behind, 
the Bell cab made its turn into the driveway, a correct 
statement of the fact? A. Yes, that is a correct statement. 

• ••••••••• 

291 Q. Would you say, Mr. Fanning, that your orig¬ 
inal statement given on April 18,1942, is correct: that 

the skid marks as taken by the Police Department would in¬ 
dicate when you first saw the Bell cab? A. I would say yes. 

Q. So that if the skid marks were 5 feet to the rear of 
your car, that is the point where you first saw the Bell cab; 
is that correct, sir? A. No. I had to travel a few feet 
before I could apply the brakes, at a rate of speed of 20 
miles an hour. 

Q. Then, in the deposition you probably made an error? 
“At that time, when you applied your brakes, your posi¬ 
tion was what? I am not trying to trick you. All I want to 
know now is, Had he started to make his turn?” 

The answer is: “Had he started?” 

And the question: “Yes.” 

292 “Answer. Sure, he had started. He had started 
to make his turn.” 

“You saw him, and you put on your brakes?” 

A. That’s right, at an angle. He started to make his 
turn. He never came up to the intersection to make his 
turn. 

Q. Where were the front wheels of his car when you 
struck him? A. The front wheels of his car was at the mid¬ 
dle of the car parked on the south side of the driveway— 
in other words, about 3 feet from the curb line. 

Q. The front of his car was 3 feet from the curb line? A. 
The front of his car. 

Q. The front of his car was 3 feet from the curbline? A. 
Yes. 
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Q. Was the front of his car 3 feet from the curb line? 
A. At an angle. 

Mr. Friedlander. That is all. 

Cross Examination 

293 Q. How far were you up that hill at the time when 
you first could see the spot where this Bell cab made 

this turn? A. I was about midway of the truck, passing 
the truck. 

Q. How far up the street was that? A. I wouldn’t say. 
I don’t know the distance. It has been quite a while since 
I have been there. 

• ••*•••••• 

294 The Witness. I could see all the way down Six¬ 
teenth Street from the time I left Sixteenth and 

Euclid. 

By Mr. Baker: 

Q. From the time you left Sixteenth and Euclid? A. I 
had a clear view all the way. I lapped the truck, as you 
said. 

Q. How far from the Bell cab up Sixteenth Street were 
you when it first broke out of the line of traffic? A. I was 
about 40 feet up Sixteenth Street. 

Mr. Baker. I think that is all. 

Recross Examination 

By Mr. Friendlander: 

Q. I wanted to ask the witness one question which I 
omitted. 

I think you had testified prior to this time about this, and 
I ask you merely to repeat it: How far from the north en¬ 
trance at 2400 Sixteenth Street would you judge the posi¬ 
tion of this truck that stopped to be in feet? A. About 40 
feet. 
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Q. In your deposition, on page 6,1 think you said around 
30 feet, but I think later on you said 30 or 40 feet. That is 
correct? 30 or 40 feet? A. That is correct. 

Q. And an automobile is about 15 feet long, is it 
295 not? A. Yes, sir. 

Q. So the truck was parked about two car lengths 
away from that driveway? A. From the 2400 driveway? 

Q. Yes. A. No, sir. 

Q. Well, it would be not quite three cars; is that right? 
A. No. He was parked back further than that. On the day 
of that deposition I made a mistake there on that distance. 

Q. 30 feet is definitely wrong and 40 feet is closer to it? 
A. It would be closer to 40 or 50. 

• ••*•••••• 

300 (Mr. Friedlander made a motion to strike out all 
claims relating to permanent injury for loss of hear¬ 
ing, after which the following occurred:) 

The Court. I will overrule your motion, but you bring in 
a prayer at 1:30 on that matter of speculation, and I will be 
glad to grant that. 
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STATEMENT OF THE CASE 

For the sake of clarity, and inasmuch as Katherine M. Drier 
appears both as Appellee and as Appellant, respectively, 
in the two cases, she will hereinafter be designated as plain¬ 
tiff; the other parties will be designated as defendants. 

. The plaintiff believes that the Judgment of the District 
Court is proper in all respects. However, since the Bell Cab 
Company which is attacking the judgment appeals not only 
as against the plaintiff but also from a judgment in favor 
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of its co-defendant, an appeal by the plaintiff from the latter 
judgment is, in the situation, made imperative. The plain¬ 
tiff, however, will not attempt to meet the argument made 
in “Part IP’ of the brief filed on behalf of the Bell Cab Com¬ 
pany. She believes that has been ably accomplished by 
counsel for the co-defendant, Premier Purchasing Company. 

In general, the plaintiff maintains that the issues pre¬ 
sented in the District Court were entirely Jury questions. 
The plaintiff believes and asserts that no issue whatever 
was made or raised in the Court below which was not prop¬ 
erly presented to or resolved by the Jury and that hence 
there is no triable issue here. 

ARGUMENT 

Answer to Part I of Brief Filed on Behalf of Bell Cab 

Company 

It is to be observed that the whole burden of this part 
of Bell Cab Company’s brief rests on the hypothesis that 
insufficient evidence was adduced as respects the plaintiff’s 
loss of hearing so as to link it with the accident. Denying 
the correctness of this argument, the plaintiff must, never¬ 
theless, point out that it ignores entirely the many other 
and severe injuries sustained by the plaintiff, resulting in 
hospitalization of considerable duration, together with long 
convalescence, all of which necessitated large outlays of 
money for hospital, physicians’ and nurses’ costs and fees 
as may be gleaned from the record of the testimony. How, 
may it be asked, are we to determine just what injuries 
were considered by the jury in awarding damages! The 
charge of the Court to the Jury as will be pointed out later, 
was eminently able and cautioned the Jury against specu¬ 
lation if, indeed,, there was any. debatable issue.- Just 
where then -is there room for complaint? . 

Believing that the issues tried are factual rather than 
legal, the plaintiff has included in the Appendix only so 
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much of the testimony and the proceedings as she believes 
to be pertinent; and, it is respectfully suggested that a read¬ 
ing of the Appendix in its entirety will be helpful. 

It may be pointed out, however, that at Appendix 7 and 
8; Record 25 and 26, there is direct refutation of the claim 
made by the Bell Cab Company to the effect that there was 
no “before and after” testimony which linked the ear injury 
with the accident. This refutation is contained in the follow¬ 
ing testimony: 

“Q. With respect to the pains that you had in your 
head, did you have occasion after this accident by any 
chance to look in a mirror? A. Yes, I looked into one. 

Q. How soon afterwards? A. Someone showed me 
a mirror, one of the nurses, I believe. 

Q. What did you see ? A. I saw a very large lump 
on my head, about here (indicating). 

Q. What did you notice, if anything, other than the 
pain in the head? A. Well, I had pain in the head and 
in the ear. 

Q. Which ear was that? A. The right ear. 

Q. Did Dr. Young examine your right ear? A. Yes, 
he examined it. 

Q. When ? A. It was several weeks after because it 
developed more and more as time went on; the pain 
increased. 

Q. Did you ever have any head pains of the type you 
experienced after the accident prior to the accident? 
A. No, never, and no headaches. 

Q. Did vou ever have anv trouble with vour right 
ear or either ear prior to the accident? A. No. 

Q. What, if anything, did you do after Dr. Young 
examined your ear? A. He had me go to Dr. Alex¬ 
ander, the ear specialist. 

And in the testimony of Dr. Joseph Rogers Young, the 
physician called by the employees at premises No. 2400 
Sixteenth Street, where the plaintiff resides and in front 
of which the accident happened, there is certainly strongly 
persuasive, if not direct, evidence, connecting the ear injury 
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with the accident, as follows (Appendix 10, 11; Record 73, 
74, 75): 


“By Mr. Baker: 

Q. Dr. Young, I think we have reached the point 
where I was going to ask when you first met Mrs. 
Drier. A. On the evening of January 10, 1941. 

Q. Who called you into the case, Doctor? A. I was 
in my office, having office hours between 4 and 6 daily, 
and I received a telephone call from the office of the 
Hotel 2400. I take their house calls up there. They 
told me a lady had been injured; would I please come 
right up. 

Q. Where is your office located, Doctor? A. 1400 
M Street, Northwest. 

Q. Do you remember about what time of day that 
was? A. Toward the end of hours; about 6 o’clock. 

Q. How soon thereafter did you respond to that call? 
A. I would say I was there no later than 6:30. 

Q. Will you tell us in your own way what you found 
when you arrived, and what you did with reference to 
the case? A. When I arrived there this ladv was— 
had been put to bed, and the first thing I noticed was 
that she was in a state of shock. Pulse was rapid, 
respiration was rapid, skin was cold and clammy, and 
she had a big lump, what we call hematoma, about the 
size of an egg, over the right side of the head, and she 
had had a swelling in the back part of the head—an¬ 
other lump back there. She complained of severe head¬ 
ache. I made inquiry as to what had happened to her. 
She told me she had been injured in an automobile acci¬ 
dent. I inquired as to whether or not she had been 
unconscious, and I found that there was a short period 
of time she didn’t remember, or that she was uncon¬ 
scious for a short while; but she was conscious when I 
got there. I took her blood pressure, and the blood pres¬ 
sure at that time was: systolic, 180; diastolic, around 
110. I examined her and advised her to go to the hospital 
immediately, because of the definite signs of head in¬ 
jury. I called up a private ambulance and had her 
sent to the Casualty Hospital, where I am on the staff, 
and then I followed the ambulance over there and ex¬ 
amined her again at the hospital and later on that same 
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evening returned for further examination and then saw 
her again twice a dav for the next ten davs and once 
a day for the two remaining days. She stayed in the 
hospital about twelve days. Then, I allowed her to go 
home again in an ambulance. She was still not able 
to walk around. In addition to the injury to the head, 
she was found to be suffering concussion and a probable 
fracture of the base of the skull. She also had a bruise 
or contusion of the right chest. I had better start at 
the top. She had what we call ecchvmosis of the right 
eye—that is, black and blue discoloration; in other 
words, a black eye. She had a discoloration of the left 
eye. This wasn’t bad, but the one on the right side 
was very noticeable. She complained of a great deal 
of pain in her neck. She had very definite muscle 
spasm—muscles tight. When she extended her neck 
or rotated her head, this pain was accentuated. She 
also had pain in the right side of her chest, and later 
this developed into a complication of pleurisy. That 
was before she had gone home. She had also what we 
call minor contusions and abrasions; in other words, 
bruises and scratches on both elbows and both knees. 
After admission to the hospital, she began to complain 
of her right ankle. Very definite swelling was there, 
and diagnosis was made of a severe sprain of the right 
ankle. The ankle was strapped and kept strapped for 
a period of about three months; thereafter we changed 
the strap from time to time.” 

At Appendix 14, Record 78, and Appendix 16, Record 81, 
there is further testimony by Dr. Young, respecting injury 
to the plaintiff’s head and his reasons for sending her to 
Dr. Alexander, the ear specialist. 

Dr. Alexander’s diagnosis and treatment of the injury 
to the plaintiff’s ear together with his analysis as to its 
probable cause will be found in his testimony contained in 
Appendix 21, Record 213, to and including Appendix 24, 
Record 216. 

IVe now come to the charge to the Jury by the Trial 
Justice to which reference has already been made. The 
part of the charge pertinent to this discussion is contained 
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in Appendix 25 and 26, Record 311, 312 and 313. In it there 
will be found the admonishment that the Jury is not to 
i indulge in speculation but that “you are to take into ac¬ 
count only those damages which you find flowed from and 
reasonably were caused by this accident” (Appendix 25, 
Record 311). At the conclusion of the charge the Court 
inquired of counsel, “have you gentlemen anything further; 
i in mind?” and each, in turn, answered, “No” (Appendix 
26, Record 313). 

At this point its becomes necessary to refer to the motion 
made by counsel for the Bell Cab Company to “strike out 
all claims relating to permanent injury for loss of hearing” 
(Record 300, Appendix 15, in Bell Cab Company’s Brief), 

I to which the Court replied, “I will overrule your motion, 
but you bring in a prayer at 1:30 on that matter of specula¬ 
tion, and I will be glad to grant that” (Record 300 and same 
Appendix reference). It must, accordingly, be assumed that 
counsel for the Bell Cab Company preferred not to offer a 
prayer in accordance with his request but relied rather upon 
the charge of the Court in this direction. 

Rule 51 of the Federal Rules of Civil Procedure entitled 
“Instructions to Jury: Objection” provides as follows: 

“At the close of the evidence or at such earlier 
i time during the trial as the court reasonably directs, 
any party may file written requests that the court in¬ 
struct the jury on the law’ as set forth in the requests. 
The court shall inform counsel of its proposed action 
upon the requests prior to their arguments to the jury, 
but the court shall instruct the jury after the arguments 
are completed. No party may assign as error the giv¬ 
ing or the failure to give an instruction unless he ob¬ 
jects thereto before the jury retires to consider its 
verdict, stating distinctly the matter to w’hich he ob¬ 
jects and the grounds of his objection. Opportunity 
shall be given to make the objection out of the hearing 
of the jury.” 

Counsel having elected not to offer a prayer in accordance 
wdth his motion and not having objected to the instruction 
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given to the Jury by the Court, he may not now assign as 
error any alleged failure in this regard. 

CONCLUSION 

It is, accordingly, respectfully submitted that the Judg¬ 
ment of the District Court should be affirmed. 

Chas. S. Baker, 

Benj. L. Tepper, 

Warren E. Magee, 

Munsey Building, 

Bernard J. Gallagher, 
Union Trust Building, 
Attorneys for Katherine M. Drier. 
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APPENDIX 

Direct Examination of Katherine Von Rosenberg Drier 

• •••••• 

16 Q. Will you tell us what happened when the two 
cars came together? A. Well, the car came down 

and smashed into just exactly where I was sitting. 
My head hit against some sharp point on the side of the 
car. What it was, of course, I have no idea, but it went 
through my head like as if a sharp knife, with terrific pain. 
Then I was thrown across the other side of the car and hit 
the back of my head on the left side and back, a terrific 
blow. Then I passed out and everything went black. What 
happened from then on I don’t know until I came to there 
in the lobby of the hotel. 

Q. After you first realized what was going on, who was 
there, if you know? A. There were several people standing 
around me as I sat in a chair in the lobby. Then someone 
said—The blood was streaming down my face, and I asked 
what had happened. The blood was streaming down 

17 my face and my clothes, and someone said, “You had 
a terrific, severe, or very bad cut on your head.” 

I don’t remember the exact words that they said. Another 
voice said something about the hospital. 

Mr. Friedlander. I object to that. 

The Court. Objection sustained. Disregard what any- 
bodv said on that occasion. 

By Mr. Baker: 

Q. What did you do ? A. I just sat there until they picked 
me up and put me in bed. 

Q. Tell us up to the time that you felt entirely normal, 
or did you feel otherwise? A. I was aching with terrific 
pain the whole time. 

Q. Where ? A. In my head and all over my body and my 
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foot, my ankle up to my hip. I was in severe pain all over 
mv bodv and mv head was something terrible. 

Q. Did a doctor finally come? A. Yes, the doctor did. 

Q. Who sent for him, if you know? A. I don’t know who 
sent for him. 

Q. Had you ever seen this doctor before ? A. No. I never 
saw him until he came in. 

Q. What was his name ? A. Dr. Young, 
i Q. Did you learn afterwards that the management sent 
for him? 

Mr. Friedlander. I object to that. 

18 The Court. Objection sustained. 

Bv Mr. Baker: 

m 

Q. When Dr. Young came, what did he do? A. He exam¬ 
ined me thoroughly. 

Q. And then what happened? A. Then he said that I 
had to go to the hospital. 

Q. Did you go to the hospital? A. Yes. 

Q. When ? What time was it ? How long after this acci¬ 
dent did you go to the hospital? A. Almost immediately 
I should say; within an hour. 

Q. How did you go? A. I was put on a stretcher and 
taken to the ambulance and taken from there to the hos- 
ital and from one bed to another, as one takes a patient. 

Q. That hospital was Casualty Hospital? A. Casualty 
Hospital. 

Q. How long were you in Casualty Hospital? A. I was 
there until the 22nd of January; twelve days. 

Q. During that time at the hospital, tell us, if you will, 
what you observed and what you felt. A. I suffered intense 
pain, headaches, and pain in my head as well as pain all 
over my body. 

Q. Who was your nurse while in the hospital? A. My 
day nurse was Mrs. Thompson. 

Q. Where is Mrs. Thompson now? A. She is in Florida. 
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Q. How long was Mrs. Thompson with you? A. She was 
there until May 22, I believe, or the 23rd of May. 

Q. Were there other nurses who were with you briefly? 
A. One nurse in Casualty as a substitute because I could 
not be left alone and they got a substitute. 

Q. Did you pay these young ladies as you went along? 
A. Yes, I paid them all. 

Q. I asked you to get your checks. Do you have the 
checks showing the payments? A. Yes. 

Q. May I see those? A. Yes. These are not quite all 
because Riggs didn’t always send them. 

Q. These are statements as to what you paid them? A. 
Yes. Some of the checks I didn’t get from Riggs. 

Mr. Baker. I will show these to Mr. Hollowell and Mr. 
Friendlander. 

21 The Court. While they are looking those over, we 
will take a five-minute recess. 

(Thereupon there was a brief informal recess, at the 
conclusion of which the proceedings were resumed as 
follows:) 

Mr. Baker. I thought we could save time but counsel 
objects. 

Mr. Friedlander. I object to the statement that counsel 
thought he could save time. 

By Mr. Baker: 

Q. I asked you to get the checks showing payments to the 
nurses. Do they represent all the payments ? A. They are 
not all, no. 

Q. Why not? A. Because sometimes the bank didn’t re¬ 
turn them and I think I can get them tomorrow. 

Q. Will you have them here tomorrow ? A. Yes. 

Q. We will go on with what you have and get the rest 
tomorrow. I will show you a check dated February 7, 
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1941, payable to Ronald A. Cox. Is that yonr check? A. 
Yes. 

Q. What is that for? A. That was Dr. Cox who examined 
my eyes. 

Q. After this accident? A. Yes. 

Mr. Friendlander. Unless it is connected np, I will object 
to it. 

Mr. Baker. I will. 

The Court. I will receive it subject to its being 
22 connected up. 

Mr. Friendlander. I think we should have some 
statement from counsel that he will connect it up. 

Mr. Baker. We will connect it. 

Mr. Friedlander. I didn’t hear you. 

By Mr. Baker : 

Q. WTien you went to see Dr. Cox, it was at whose 
request? A. He came to me. 

The Court. Keep your voice up so these gentlemen can 
hear you. 

The Witness. I could not leave the bed. He came and 
examined my eyes because this eye was bad. 

Bv Mr. Baker: 

Q. At whose request? A. At the request of Dr. Young. 

Q. I show you a chock “Eastern Dispensary and Casu¬ 
alty Hospital” dated January 22, 1941, in the amount of 
$170.65. Is that your check? A. Yes. 

Mr. Friedlander. No objection. 

By Mr. Baker. 

Q. That was for what? A. For the care at Casualty 
Hospital. 
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Q. During the twelve days? A. Yes, during the twelve 
davs. 

V 

Q. I show you a check made payable to Susan Pate, dated 
January 21, 1941, in the sum of $S0. A. She was the night 
nurse at Casualty Hospital. 

Q. I show you a check made payable to Mary P. M. 

23 Garrett, dated February 5, 1941, for $119. A. She 
was the night nurse in my room after I came back to 

my apartment. 

Q. Is Mrs. Garrett one of the ladies outside here? A. 
Yes. 

Q. I show you a second check to Mary P. M. Garrett, 
$119, February 18, 1941. Is that your check? A. Yes. 

Q. For what? A. That was for night work as a nurse. 
Q. I show you a check dated February 24, 1941, signed 
“Katherine Von Rosenberg Drier’’ to Mary P. M. Garrett, 
i $34. The same nurse? A. Yes, the same nurse. 

Q. The same reason? A. Yes. 

Q. I show you five checks dated respectively January 25, 
February 7, March 8, April 5, and February 21 to Banda 
Thompson, $105, $112, $98.25, $94.50, $112. Who was Banda 
; Thompson? A. She was the day nurse at the hospital. 
Mr. Friedlander. May I state that counsel is reading 
these checks off before offering them. Some of those checks 
i are questioned and one we admit without objection. Some 
are not connected up. 

The Court. Members of the jury, you disregard anything 
that is not received in evidence. 

Mr. Baker. I think I have covered the fact that Mrs. 
Thompson was the day nurse. Casualty Hospital 

24 was admitted. Dr. Cox was called at the request of 

i Dr. Young. Susan Pate and Mrs. Garrett were also 

nurses. * • 

By Mr. Baker : v* 

Q. W 7 ere these bills all paid subsequent to and as a result 
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of the injuries you received on January 10 in this accident? 
A. Yes. 

Mr. Friedlander. For the purpose of the record we 
object to the question and answer. That is not a proper 
question as to Dr. Cox who should be here. 

The Court. I overrule the objection. 

Mr. Friendlander. Exception. 

Mr. Baker. I won’t go into the other checks until to¬ 
morrow. 

The Court. Do you offer those? 

Mr. Baker. Yes. 

The Court. You had better have them marked. 

Mr. Friedlander. I object to all except the hospital check. 

The Court. I overrule the objection and you have an 
exception. 

Mr. Friendlander. Then with respect to Dr. Cox— 

The Court. I understood her to say that she had trouble 
with her eyes as a result of this accident and Dr. Cox was 
called in to the case at the request of Dr. Young and ex¬ 
amined her and treated her. 

Mr. Friendlander. That is hearsay evidence. 

The Court. She had trouble with her eyes she said. 

Mr. Friendlander. There is nothing in the records indi¬ 
cating it. 

The Court. I will overrule it and you have an exception. 

25 (Eleven checks dated January 21, 1941, February 
5, 1941, February 19, 1941, February 24, 1941, Jan¬ 
uary 22,1941, February 7,1941, January 25,1941, Feb¬ 
ruary 7, 1941, March 8, 1941, April 5, 1941, and Feb¬ 
ruary 21, 1941, were marked Plaintiff’s Exhibits 1 to 
11, inclusive, and received in evidence.) 

By Mr. Baker: 

Q. With respect to the pains that you had in your head, 
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did you have occasion after this accident by any chance to 
look in a mirror? A. Yes, I looked into one. 

Q. How soon afterwards? A. Someone showed me a mir¬ 
ror, one of the nurses, I believe. 

Q. What did you see? A. I saw a very large lump on 
my head, about here (indicating). 

Q. What did you notice, if anything, other than the pain 
in the head ? A. Well, I had pain in the head and in the ear. 

Q. Which ear was that? A. The right ear. 

Q. Did Dr. Young examine your right ear? A. Yes, he 
examined it. 

Q. When ? A. It was several weeks after because it de¬ 
veloped more and more as time went on; the pain increased. 

Q. Did you ever have any head pains of the type you 
experienced after the accident prior to the accident? 
I 26 A. Xo, never, and no headaches. 

Q. Did you ever have any trouble with your right 
i ear or either ear prior to the accident ? A. Xo. 

Q. What, if anything, did you do after Dr. l r oung exam¬ 
ined your ear? A. He had me go to Dr. Alexander, the 
ear specialist. 

Q. Where is Dr. Alexander? A. He is here in Washing¬ 
ton, on Eye Street, I believe. 

Q. Y’ou say he is a specialist? A. Yes, he is a specialist. 

Q. How long have you been going to Dr. Alexander? A. 
I think I went to him in June of 1941 first and I went during 
the summer, and then in December and then recently. 

Q. Has he made a complete examination each time? A. 
i Each time he has made a complete examination and tested 
the ear and treated the ear. 

Q. What, if anything, have you noticed since the accident 
with reference to your general condition? A. I suffer with 
intense headaches, and also from my foot, very severe swell¬ 
ing of the foot, and leg now, every day nearly, and very 
great discomfort. 
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Q. With reference to the condition of your leg, did you 
have any treatment from doctors other than Dr. Young? 
A. No. 

Q. Did there come a time when you had it massaged? 
A. Yes. 

Q. Who did that ? A. Dr. Young said I should have 
27 massage treatment to get circulation to the muscles. 
Q. Who did that? A. Miss Ekberg. 

Q. Is she here? A. Yes, she is here. 

Q. How soon after the accident did you commence to leave 
your bed in your, room to go to the bathroom or what not ? 
A. In the middle of Februarv. 

m 

Q. About the middle of February? A. Or the end of 
February’. 

Q. When did you commence walking, going about more 

or less normal, going outdoors, for instance? A. Well, I 

could not walk normally for a long time because I had to 

hold on to pieces of furniture or have the nurse hold on 

to me because I had lost my equilibrium and would fall over. 

Q. When you say you lost your equilibrium, do you mean 

as a result of the trouble with your ankle? A. No, not as a 

result of the ankle, the head injury. 

Q. What was the effect? A. It was very severe. There 

was dizziness. My head was always turning and the room 

alwavs turned and evervthins: turned. 

Q. How long did that continue ? A. That continued until 

the end of the summer—the middle of the summer, and even 

now I suffer verv much from it. 

•> 

• •••••• 

73 Dr. Joseph Rogers Young 

was recalled as a witness for and on behalf of the plaintiff 
and, having been heretofore duly sworn, was further exam¬ 
ined and testified as follows: • 

Direct Examination—Resumed 
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Bv Mr. Baker: 

Q. Dr. Young, I think we have reached the point where 
I was going to ask when you first met Mrs. Drier. A. On 
the evening of January 10,1941. 

i Q. Who called you into the case, Doctor ? A. I was in my 
office, having office hours between 4 and 6 daily, and I re¬ 
ceived a telephone call from the office of the Hotel, 2400. 
|I take their house calls up there. They told me a lady had 
been injured; would I please come right up. 

Q. WTiere is your office located, Doctor? A. 1400 M 
Street, Northwest. 

Q. Do you remember about what time of day that was? 
A. Toward the end of hours; about 6 o’clock. 

Q. How soon thereafter did you respond to that call? A. 
I would say I was there no later than 6.30. 
i Q. Will you tell us in your own way what you found when 
you arrived, and what you did with reference to the case? 
A. WTien I arrived there this lady was—had been put to 
bed, and the first thing I noticed was that she was in a state 
of shock. Pulse was rapid, respiration was rapid, skin was 
cold and clammy, and she had a big lump, what "we call hema¬ 
toma, about the size of an egg, over the right side of the 
head, and she had had a swelling in the back part of the 
head—another lump back there. She complained of severe 
headache. I made inquiry as to what had happened to her. 
She told me she had been injured in an automobile accident. 

I inquired as to whether or not she had been uncon- 
74 scious, and I found that there was a short period of 
time she didn’t remember, or that she was uncon¬ 
scious for a short while; but she was conscious when I got 
there. I took her blood pressure, and the blood pressure at 
that time was: systolic, 180; diastolic, around 110. I exam¬ 
ined her and advised her to go to the hospital immediately, 
because of the definite signs of head injury. I called up a 
private ambulance and had her sent to the Casualty Hos¬ 
pital, where I am on the staff, and then I followed the ambu- 
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lance over there and examined her again at the hospital 
and later on that same evening returned for further exam¬ 
ination and then saw her again twice a day for the next ten 
days and once a day for the two remaining days. She stayed 
in the hospital about twelve days. Then, I allowed her to 
go home again in an ambulance. She was still not able 
to walk around. In addition to the injury to the head, she 
was found to be suffering concussion and a probable frac¬ 
ture of the base of the skull. She also had a bruise or con¬ 
tusion of the right chest. I had better start at the top. She 
had what we call ecchymosis of the right eye—that is, black 
and blue discoloration; in other words, a black eye. She 
had a discoloration of the left eye. This wasn’t bad, but 
the one on the right side was very noticeable. She com¬ 
plained of a great deal of pain in her neck. She had very 
definite muscle spasm—muscles tight. When she extended 
her neck or rotated her head, this pain was accentuated. 

She also had pain in the right side of her chest, and 
75 later this developed into a complication of pleurisy. 

That was before she had gone home. She had also 
what we call minor contusions and abrasions; in other 
words, bruises and scratches on both elbows and both knees. 
After admission to the hospital, she began to complain of 
her right ankle. Very definite swelling was there, and 
diagnosis was made of a severe sprain of the right ankle. 
The ankle was strapped and kept strapped for a period of 
about three months; thereafter we changed the strap from 
time to time. 

Q. At that point, you spoke of this ankle being strapped. 
Was that ankle strapped just before Dr. Cafritz came and 
because Dr. Cafritz was coming to the hospital? 

Mr. Friendlander. Ask your questions one at a time. 

By Mr. Baker: 

Q. Was that ankle strapped just before Dr. Cafritz came 
to the hospital or the same day? A. I don’t remember just 
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what day the ankle was strapped. When I thought it was 
proper. It didn’t have any relation to Dr. Cafritz. 

Q. Doctor, what was the trouble with that ankle? A. 
Severe sprain of the ankle. 

Q. WTiat do you mean by “severe sprain”? A. In other 
words, it means the muscles around the ankle had been torn. 
I even had an X-ray picture taken to show that there was 
no definite fracture. 

Q. How would you describe the severity of a condition of 
that kind? Is that condition moderate compared to 
7G the average fracture, or is it a condition that is as 
severe in its duration and in the pain caused as the 
average fracture? 

i Mr. Friendlander. I object, if your Honor please. I do 
not think the doctor is qualified to compare those two things. 
All of us with common experience know it is. 

The Court. Well, I think you have asked him about the 
fracture, so I think it is fair for him to compare them, if he 
is able to do it. 

By the Court: 

Q. Are you able to compare pain or lack of locomotion 
to a fracture? A. I am able to compare everything but the 
pain, because that, of course, is something I have to depend 
on the patient for. 

Q. Compare it as best you can, then. A. A severe sprain 
of the ankle is oftentimes worse than a minor fracture, 
i Q. Not oftentime. In this case. A. In this case this pa¬ 
tient had a severe sprain of the ankle. 

By Mr. Baker: 

Q. Suppose she had had a clean fracture of the leg. Would 
it hvae required any more time for her to resume locomotion 
than it did with this condition ? A. That is very difficult to 
answer because the type of fracture and, of course, the heal- 
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ing of the bone vary with different people. I don’t think I 
could answer that very well, sir. 

Q. As you followed this case, how long was it after 

77 she had this accident before she was able to get up 
and around without so much pain and discomfort as 

to make it virtually impossible? A. The acute symptoms 
of the sprain, as I remember, lasted around, I would say, 
six weeks. I don’t have every date fixed in my mind. It is 
just impossible to remember by dates. I would say around 
six weeks, because it was a severe sprain. 

Q. How long has it been since you last saw her? A. I 
examined this patient in March; I don’t remember the exact 
date. 

Q. At that time was there any sign at all of this injury to 
the leg and ankle? A. She still had slight swelling of that 
ankle and a thickening of the outer side of the ankle— 
what we call the external malleolus—the outer side here 
(indicating). She had pretty good range of motion. She 
could pull it up and back—what we call dorsiflex. But in 
the treatment of this, again, she would have pain—complain 
of pain. 

Q. Does that mean that in her walking she still has some 
discomfort? A. She says that she has discomfort. I mean, 
of course, that that depends upon the patient. 

Q. Doctor, you have explained the several injuries. When 
did this pleurisy first show up? A. A few days after her 
return from the hospital to her home. 

Q. What is pleurisy? A. The pleura is the lining, 

78 the membrance, of the chest inside the ribs—between 
the lungs and the ribs. That is the pleura. Pleurisy 

is inflammation of that. 

Q. How long did that condition exist, or do you recall? 
A. Around ten days to two weeks. 

Q. What did you do for it? A. Well, her chest was 
strapped, heat was applied, and she was given medication 
for the relief of pain and was given constant nursing care. 
Q. Is there often as great an interval between injury and 
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the development of pleurisy as existed in this case? A. Oh, 
yes; yes, sir. 

Q. You spoke of her ear. Did you make any examination 
of the ear? A. This patient complained of pain around the 
back of the mastoid area, the whole right side of her head, 
up front, where this hump or hematoma w r as, and in back of 
where the hematoma was, and then all the way back to the 
mastoid area behind the ear. As she continued to complain 
of this, I referred her to Dr. Alexander, who is an ear 
specialist. 

Q. When you say that she continued to complain of it, from 
iwhat time did she begin to complain and down to what 
point? A. She began to complain of the generalized head¬ 
ache all over. It was not in any one particular place. But 
as the condition improved, she began to concentrate on this 
area behind the ear. 

Q. Did that continue down to the time you sent her to 
Dr. Alexander for treatment? A. Yes, that is why I sent 
her to Dr. Alexander. 

79 Q. Who contacted Dr. Alexander for that purpose ? 

You or Mrs. Drier? A. I don’t remember. I prob¬ 
ably did, because I refer him my nose and throat work, 
i Q. You yourself did not make an examination of the ear? 
A. Not at that time; no, sir. 

Q. Did you talk to Dr. Alexander about it afterward? 
A. I did; yes, sir. 

i Q. You know what his findings are? A. Ido. 

Mr. Friedlander. I object to that, 
i The Court. Do not tell what they were. 

Mr. Friedlander. He will be saying, if you do not cau¬ 
tion him. 

By Mr. Baker: 

Q. You know what his findings are, do you Doctor? A. 
Yes, I do. 

Q. When you looked at the various injuries you have men- 
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tioned here, could you say that any one of them was more 
serious than any other? A. Oh, yes. 

Q. What head injury is more serious than any other? 
When you say “head injury,” what does that spell in ordi¬ 
nary terms? What do you mean? A. Well, I mean the 
damage to the brain as a result of the injury. 

Q. Will you tell us what you can about that ? A. And pos- 

siblv to the base of the skull. 

«> 

80 Q. Tell us all that you can about that. A. Well, 
when I first examined this lady, there was very defi¬ 
nite evidence of injury. 

Mr. Friedlander. If your Honor please, before the doctor 
begins his learned discourse, I think we ought to have the 
facts—what he found—instead of his conclusions. In the 
first place, I have reason to doubt— 

The Court. He may state the facts and then state the 
conclusions. That is right. 

By the Court: 

Q. Doctor, you will have to tell what you found and then 

draw vour conclusions from what vou found. A. When I 
•» * 

first examined this patient, she had this lump or hematoma 
with blood under the skin in front. She had swelling in the 
back of her head. Is it all right to say about the patient 
complaining about her head? She told me. 

Bv Mr. Baker: 

m 

Q. Continue. A. This lady said she had headache. Of 
course, I couldn’t see the headache, but I could see the lump 
in front and lump in back, which, in my opinion, were suf¬ 
ficient to cause anyone to have headache. Shall I confine 
myself to the head? You have me so that I don’t know how 
to answer. 
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By the Court: 

Q. You are going to draw certain conclusions about the 
head injury. You can tell what you drew your conclusions 
from. It happens to be a rule of law that the jury is entitled 
to know what the injuries were that you found; then 

81 you may tell what your conclusions from those inju¬ 
ries were. Do you see? In other words, the jury 

wants to know what you found out; then you may give your 
conclusions. If you have told all that you found about the 
head, you draw your, conclusions from that. That is all 
right. A. Then, I found she was in shock, which is a sign 
of head injury. I found her blood pressure was. higher than 
normal, and that is another sign of head injury. Those are 
the reasons I had her sent to the hospital. After she was 
in the hospital a few days, she developed an inequality of 
her pupils—that is, the back part of the eyes. The right 
pupil was about one-third larger than the left. That led 
us to believe that there was some pressure, some injury, to 
her head, as shown by the difference in the two pupils. 

By Mr. Baker: 

Q. Was it that enlargement of the right pupil that caused 
you to send her to Dr. Cox? A. That is right. 

Q. Dr. Cox is an eye man; is that right? A. That is right. 

Q. Did he confirm— 

Mr. Friedlander. I object to what Dr. Cox said. Are you 
going to produce him ? 

The Court. I think that is right. 

Mr. Baker. I should like to ask counsel whether he in¬ 
tends to produce Dr. Cox. I am perfectly willing to reserve 
this. 

The Court. All right. 

Mr. Baker. I had arranged to have Dr. Alexander 

82 here at 11:30 this morning, but in view of the circum- 

i stances I sent word out to him not to come. The doc- 
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tor has said that this pupil was enlarged, and my only 
thought was whether or not this enlargement was confirmed 
by more minute examination. I was not going to ask him 
what Dr. Cox found. 

Mr. Friedlander. He wanted him to say what Dr. Cox is 
supposed to have found. 

The Court. Confirmed by Dr. Young himself? 

Mr. Baker. Yes. 

By the Court: 

Q. Anything you found, Doctor. A. There was very 
definite enlargement of that right pupil, about, as I say, 
one-third. This pupil was about one-third larger than this 
one (indicating). That was evident. Anybody could look 
into the eyes and see that. 

By Mr. Baker: 

Q. What did that indicate, Doctor? A. That indicated 
some injury to her brain. 

Q. What does the layman call that injury? What do we 
normally say ? A. That injury is commonly spoken of as con¬ 
cussion of the brain, and the term “concussion of the brain” 
varies from anything like a very slight blow on the head, 
where a patient sees stars for a minute, to where it may go 
on and there is such injury to the brain—where there is an 
actual injury or concussion of the brain, and I have seen 
patients unconscious as long as two weeks. 

The Court. The jury will understand that unless 
83 the witness applies it to this case, it doesn’t apply 
to this case. 

Mr. Friedlander. I may appear to be captious, but we 
have had— 

• Mr. Baker. I think it is highly improper for Mr. Fried¬ 
lander, every time he has an opportunity, to come in with 
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an insinuation that somebody has done something crooked 
here. 

The Court. The members of the jury will understand that 
it does not make any difference what counsel on either side 
do. The testimony is what controls the case, and it is for 
you to draw conclusions from the testimony. The doctor is 
undertaking to define for you a concussion. If one of his 
definitions does not fit this case, do not pay any attention 
to it. 


By the Court: 

% 

Q. Now, tell about the concussion, if you want to, but do 
not go into too much detail if it does not deal with this case. 
A. A concussion may vary from a slight blow on the head, 
when the patient just sees stars, to a condition where the 
patient may be unconscious for a matter of several weeks. 
That is the difference in degrees of concussions. 

By Mr. Baker: 

Q. Doctor, how soon is it possible to tell— 

The Court. You had better let him tell what kind of con¬ 
cussion this was. 

By Mr. Baker: 

Q. What type of concussion did she have? A. A con- 
sion can ordinarily be classified in three classes. Any- 
84 body can classify it any way he wants to, but the way 
we do it is: A slight concussion, where they see stars 
or have just a little blow on the head; then, moderate con¬ 
cussion, whore there is nxore definite evidence of. injury and 
definite history of unconsciousness; and severe concussion, 
which is the type where the person is unconscious for a long 
period of time. This patient had a moderate concussion. 

Q. Doctor, how long would you say that this patient, Mrs. 
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Drier, was convalescing as a result of this accident? A. 
I think she is still convalescing as a result of this accident. 

Q. Why do you say that? A. Because she has what I 
consider very definite residual symptoms; in other words, 
symptoms that persisted from the time of the injury and 
still persist. 

Q. What are those symptoms? A. Well now, this patient 
still has headaches. She still has dizziness and disturbance 
of equilibrium. She has difficulty with hearing in the right 
ear. Then, going to the pupil, the pupil has practically 
returned to normal now. Then, her right ankle. She com¬ 
plained of a good deal of pain in that, and there is some 
thickening still at times of that right ankle. 

Q. When you speak of her pupil having returned to nor¬ 
mal at the present time, or approximately that, what does 
that mean to me, if anything? A. That would tend to 
confirm our diagnosis. May I be a little hypothetical 
here? 

85 Q. Yes. A. Let us say this patient’s right pupil 
the first time I examined it was bigger than the left. 
I had no way of knowing -whether that was that way all her 
life or not. Some people have that very condition where 
one pupil is bigger than the other. But the first time I ex¬ 
amined her, one pupil was bigger than the other. Later, 
as I say, in the hospital this right pupil became bigger than 
the other. Now that it is beginning to return to normal, 
that would tend to show that the difference in size of the 
pupils was due to head injury or injury to the brain. 

Q. How many cases of concussion have you treated since 
you started in active practice here? A. I don’t know; that 
would be very difficult to estimate. I spend about six hours 
a day at Casualty Hospital, and on my service I average 
around fifty patients. I guess out of those fifty, at least 
20 or 25 per cent of them are concussion cases of various 
degrees, with other injuries, too. I don’t know how to ar- 
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rive at any number. I would just purely guess if I did try. 
Mr. Baker: You may take the witness. 

• •••••• 

211 Dr. Samuel Alexander 

was called as a witness for and on behalf of the plaintiff 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 


Direct Examination 
By Mr. Baker: 

Q. Doctor, your name is Samuel Alexander? A. Yes, sir. 

Q. And your office is located where? A. 1830 I Street, 
Northwest. 

Q. Is that right across, opposite the Medical Building? 
A. Yes. 

Q. Your specialty is what? A. Ear, nose and throat. 

Q. What were your educational pursuits up to the time 
that you finished medical school? Where have you been 
and so forth? A. The University of North Carolina and 
the University of Maryland. I graduated in medicine from 
the University of Maryland. 

Q. In what year? A. 1913. 

Q. After you graduated from the University of Mary¬ 
land, what did you next do ? A. I interned in various hos¬ 
pitals from 1913 to 1918. 

i Q. What hospitals were they? A. The Women’s Hos- 
! pital in Maryland, the James Walker Memorial Hospital 
in Wilmington, North Carolina, the Atlantic Coast Line 
Railroad Company Hospital in Waycross, Georgia, the 
Episcopal Eye, Ear and Throat Hospital, and the 
212 Walter Reed General Hospital. 

Q. In the Episcopal Eye, Ear and Throat Hospital 
you specialized in eye, ear, nose and throat work? A. Yes. 
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Q. How did yon happen to work at "Walter Reed Hospital? 
A. That was during the last war. I was on eye, ear, nose 
and throat service at that time. 

Q. Were you attached to the Army? A. To the Army, 

ves. 

• 

Q. At the end of the war, what work did you do ? A. Well, 
I went to another doctor’s office, Dr. Joseph H. Bryan, and 
from there to Dr. Reginald Walker’s office, and I left Dr. 
Walker in 1925 and opened my own office. 

Q. Where was your office ? A. At the Rochambeau. 

Q. Then where did you go? A. To 1801 I, the Medical 
Building, and then from 1801 I to 1830 I. 

Q. That is in what was a private home? A. Yes. 

Q. What hospitals are you attached to ? That is, on what 
staffs are you? A. The Episcopal Eye, Ear and Throat, 
Childrens Hospital, and Casualty Hospital. 

Q. Do you do operative work as well as routine medical 
work. A. I do, yes. 

Q. Did there come a time when Dr. Young referred 
213 to you Mrs. Katherine Drier? A. Yes. 

Q. Do you have your record there ? A. Yes. 

Q. Will you tell us in your own way when she came to you, 
what you observed as to her condition, and what your diag¬ 
nosis was ? A. I first saw her on June IS, 1941, and she gave 
me a history of the accident. 

Mr. Friedlander. I do not want to interrupt the doctor 
but I think probably that the time of June 18,1941, may be 
too remote. 

The Court. Well, the history of the facts of the accident 
would not be admissible. Anything she told you that was 
necessarv to vour treatment vou mav recite, but do not tell 
any of the facts that she told you as to how the injury 
occurred. 

A. She came to me complaining of her ear, soreness in 
her right ear, and complaining of some dizziness and some 
difficulty in hearing of the right ear. On examination I 
found that she had a loss of approximately 25 per cent hear- 



22 


ing in the right ear, that she had a small scab probably the 
size of a matchhead in the lower half of the dram of the 
right ear. That was more or less of a yellowish color. I 
found her right Eustachian tube slightly closed. I opened 
her tube with a catheter. I tried to get this scab off the 
! dram, but it refused to come off; so I sent her home with 
the thought of soaking off this with some glycerine to soften 
it. So, she used some glycerine in her ear for about a week, 
twice a day, and then came back, and I was unable to 
214 get the scab off then. From then until now she has 
been in my office probably fifteen or twenty times 
at different intervals probably of maybe a month and dur- 
! ing those treatments when she has been in I have been able 
finally to get this scab off her dram, and she still has evi¬ 
dence of the scab. That can be seen, but I think probably 
from now on her drum will continue to be free of this scab, 
She still has a loss of approximately 20 to 25 per cent of 
hearing in her right ear. 

By Mr. Baker: 

Q. From your experience with conditions such as you 
found there, did you form an opinion as to vrhat probably 
had caused that condition. A. This little area in the ear- 
! drum was just below the attachment of the handle of the 
malleolus to the drum, and it was just like the drum was 
stretched in some way. 

Q. How would that usually occur? A. Well, it is difficult 
to say. By that, I mean if you stretch your skin you will 
probably get something of the kind. It is hard for me to 
explain just how it might occur except that I assume it was 
i traumatic with the history of the case. 

Q. What do you mean by “traumatic”? A. As I say, it 
was due to violence. 

Mr. Friedlander. I do not think the doctor is called upon 
for an assumption unless based on fact. 
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The Court. He can only say what might have caused that 
condition. 

By Mr. Baker: 

Q. Doctor, with the history that you had been given, did 
you form any opinion as to whether this ear condi- 

215 tion had probably resulted from trauma? A. We see 
so manv ears in mv office at different times and it is 

w •» 

so seldom we see a scab that it is difficult to associate a scab 
like that with anything but violence. We see ears every 
day, and I know it was due probably to— 

Q. To what ? A. To trauma. 

Q. What is trauma ? A. That is an injury of any kind. 
Q. You said you had seen her fifteen or twenty times. 
What is the condition of her eardrum? You spoke of the 
scab being left. What is the present day condition of her 
drum? A. When looking at it it lacks a little of the luster 
on the drum. It has less luster than you would expect to see 
on the normal drum. It has a slight yellowish tinge to it 
still. I assume that will gradually go back. 

Q. You spoke of the Eustachian tube. What is that? A. 
That is a little small tube that joins the passage of the nose 
and throat with the middle ear. 

Q. Of what importance is that in hearing? A. It is a 
long story. You have to have air on both sides of the drum 
in order to hear normally. Of course, if you go up in alti¬ 
tude or go down you have to replace the air back in your 
drum with the air of whatever type you have in the room 
or in the surrounding atmosphere, and then this air is re¬ 
placed through this tube, and each time you swallow your 
tube is supposed to open and that makes the air go up in 
the drum. 

Q. You said you found that tube in what condition? A. 
Slightly closed. The middle ear wasn’t ventilated as 

216 well as it should. 

Q. Was it closed with some substance? A. It was 
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just a matter of being slightly closed. That is the way we 
speak of it. 

Q. Do you consider now that as to that loss in hearing 
of 20 or 25 per cent in the right ear that that condition is 
back to normal ? A. I do not believe the ear will change a 
great deal from now on except possibly that you might get 
a little better luster to the drum. 

Q. This condition that you found in the ear, does such a 
condition have anything to do with equilibrium? A. Well, 
the semi-circular canal that controls your sense of balance 
is very close to the middle ear. It is within paper shell thick¬ 
ness more or less of the cavity of the middle ear and any dis¬ 
turbance of the circulation in your middle ear will disturb 
the circulation, to a certain extent, in your semi-circular 
canal and make you unsteady at times. 

Q. In other words, would it be correct to say that that 
makes you feel dizzy? A. Yes. 

Q. Or makes you feel tottery? A. Yes. 

Q. Have you yet reached a point where you have dis¬ 
charged this patient on the ground that a cure has been 
effected or that you cannot accomplish anything more ? A. 
She was in to see me probably a week ago or ten days ago. 
I doubt whether I can help her a great deal from now on, 
but I like to watch these ears occasionally. 

217 Q. Have you ever rendered a bill, doctor? A. Not 
yet, no. 

Q. Why not? A. Well, as I say, in the first place it is 
just within very recent time that this drum has been free 
of any scab. I guess I should have sent her a bill maybe. 
I do not usually render a bill until I get through with my 
patient, unless I have some difficulty about getting the 
money. 

Q. Have you at any time approximated the amount? A. 
No, I haven’t. I haven’t talked to her about the bill. I 
haven’t said anything to her about the bill. 

Mr. Baker. Your witness. 
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The Witness. Nor have I said anything to anyone about 
a bill. 

• •••••• 

Charge of the Court to the Jury 
• •••••• 

311 When you come to deal with the question of dam¬ 
ages, of course you are to take into account only 

those damages which you find flowed from and reasonably 
were caused by this accident. In court matters we never 
enter into the realm of speculation or guessing about any¬ 
thing. We should base our decision with regard to every 
item which we consider upon logic and reason and pro¬ 
priety and the like. 

If you feel that these bills were reasonably and properly 
and honestly incurred as a result of this accident, you take 
that into account in the rendition of vour verdict. 

If you feel that the pain and inconveniences and lack 
of ability to go about resulted from this accident and that 
that was their cause, and you feel that those injuries were 
the result of the accident, then you would permit a recovery 
for them, both on the basis of pain and suffering and shock 
which has occurred in the past and any that will occur in 
the future, if you find it will ocur in the future, as a result 
of this accident. In that respect you are to be reasonable 
and you are not to engage in speculation, but, on the other 
hand, if you find that they were caused by the accident, 
you would have the duty and the right to take that into 
account in fixing the measure of the recovery which you 
allow. 

There has been a considerable amount of debate on 

312 this subject, and in approaching your consideration 
of it you are to bear in mind the rule of law that 

in respect to any claim which the plaintiff asserts the plain¬ 
tiff carries the btirden of proof. The plaintiff carries the 
burden of proof in the matter of negligence. She carries 
the burden of proof in the matter of establishing damages. 
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That simply means that you must feel that the evidence of 
the plaintiff outweighs that of the defendant. 

If you feel that, after considering the entire evidence, it 
is equally balanced and you cannot make up your mind 
either way, you would find in favor of the defendant; but 
if, upon considering all the evidence in the case, you find 
that the testimony of the plaintiff preponderates in her 
favor, then she has sustained the burden of proof and you 
would find in acordance with her contentions. It is for you, 
acting as reasonable persons and acting fairly and acting 
logically, to decide these points. 

I may say to you that in reaching this decision you act 
as you would in trying to make up your minds about any 
important affair in your daily lives. If you had some prob¬ 
lem of importance about which you were going to make up 
your minds, you would naturally consider the bias of the 
parties to the case and the bias of any witness, if you find 
any, their opportunity of observation, the manner in which 
which they testified, any motives that they might have one 
way or the other, or lack of motives, or lack of bias, if you 
find that. 

This is the way you would do in deciding an important 
business affair in your daily lives. That is the way you 
are supposed to do as jurors in this case and in every 
313 case you hear in court. I think if you will follow 
these principles in the case you will arrive at a just 
and fair verdict. 

Have you gentlemen anything further in mind? 

Mr. Baker. No. 

Mr. Friedlander. No. 

Mr. Hollo well. No. 

Mr. Friedlander. May the. jury take the photographs? 

. The-Court If there is no objection. . . . 

' If you gentlemen of the jury want any evidence in the 
case—photographs or anything—ask for them and I will 
see if counsel will consent to letting you have them. 
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You may take the case. Select a foreman from among 
your midst and try to arrive at a unanimous verdict. 

(At 4:03 o ’clock p.m., the jury retired to consider 
of its verdict.) 

• •••••• 
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COUNTER STATEMENT OF THE CASE 

Appellee, Premier Purchasing Company, was a joint de¬ 
fendant below with appellant Bell Cab Company in action 
arising out of an accident which occurred on January 10, 
1941, on 16th Street in front of Hotel 2400, and between two 
taxicabs, a Bell Cab and a Premier Cab. 
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The Bell Cab was going North on 16th Street about 20 
miles per hour while the Premier Cab was running South 
on 16th Street at about 20 miles per hour App-1 (R-286), 
when the Bell Cab without signal or warning and without 
slowing down or stopping App-1 (R-15) made a fast turn 
App-2 (R-14) left in front of South bound traffic in an 
attempt to enter private driveway. When the Bell Cab 
started to make the left turn the Premier Cab was too 
close to avoid a collision and struck the Bell Cab about 
the center of right rear door App-1 (R-287). 

SUMMARY OF ARGUMENT 

1. The Premier Cab driver kept a proper lookout and 
exercised reasonable care in an effort to stop as soon as 
tli Bell Cab turned in front of him. 

2. The Appellee, Premier Purchasing Company, was not 
guilty of any negligence which contributed to the accident. 

3. The verdict of the jury finding the Premier Purchasing 
Company free from negligence was right, just and proper 
and in accordance with the law and the facts. 

ARGUMENT 

1. The Premier Cab driver kept a proper lookout and 
exercised reasonable care in an effort to stop as soon as the 
Bell Cab turned in front of him. 

The plaintiff, Katherine Drier, testified App-1 (R-15) 
that the Bell driver gave no signal of any knd before turn¬ 
ing in front of oncoming traffic, and that the turn was made 
very fast App-2 (R-14), also that the Bell Cab made a sharp 
turn directly in front of oncoming traffic App-2 (R-49). 

Witness, David Rollins testified App-2 (R-273) that he 
was watching traffic behind him and that after the Premier 
Cab passed him he then turned his head forward and saw the 
Bell Cab start his turn and estimated the speed of the Bell 
Cab at 15 to 18 miles per hour and estimated the speed of 
the Premier Cab at approximately 15 miles per hour. 
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It is evident from this testimony that trie Bell Cab was 
running at a greater rate of speed while in the process of 
making a left turn to enter private driveway, than the Pre¬ 
mier Cab proceeding straight in opposite direction. 

Wayne Mingee, a Bell Cab driver following behind the 
Premier Cab testified App-3 (R-336) that the Premier Cab’s 
left wheels were close (3 or 4 feet) to the center strip of 16th 
Street at the time of the collision. This evidence coupled 
with the evidence that the Bell Cab was struck (App-1 R- 
2S7) about midway of the back door shows that the Bell Cab 
had traveled only about a cars length or slightly more after 
starting into its left turn and before being struck by the 
Premier Cab. 

From the evidence referred to it appears that the Bell 
Cab attempted to execute a left turn in the middle of the 
block and into a private driveway directly in front of 
Premier Cab moving in the opposite direction, and at a 
time when the approaching Premier Cab was too close to 
avoid colliding with the Bell Cab. According to the evi¬ 
dence of Rollins, just referred to, the Bell Cab was making 
a left turn at a faster rate of speed than the Premier Cab 
was traveling, therefore, it is evident that the Bell Cab 
would travel a greater distance in the same time than 
would the Premier Cab so if the front of the Bell Cab had 
traveled about a cars length or slightly more or, in other 
words, crossed two traffic lanes, then it is clear from this 
evidence that the Premier Cab was as close or closer to the 
point of impact than was the Bell Cab at the time it started 
into its turn. 

The Premier driver estimates his own speed at about 20 
miles per hour and the speed of the Bell Cab about 20 miles 
per hour App-1 (R-286). 

Here are two cars going in opposite directions approach¬ 
ing one another in their respective lanes of traffic close to 
the center line of 16th Street and according to the evidence 
both running at the same rate of speed w T hen the Bell Cab 
without warning cuts across the path of the other, the evi¬ 
dence of what occurred thereafter means but one thing and 
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that is that the Premier driver was maintaining a very vigil- 
ent lookout and acted quickly and sanely in the emergency, 
thereby avoiding a far more serious accident than did occur. 

It was dark at the time of the accident, the taxicabs had 
their headlights on. Plaintiff testified that the Premier 
Cab did put on brakes (Appellants App. 11, R-259) because 
she heard the screech of tires on the pavement just before 
the collision. Plaintiff didn’t say how fast the oncoming 
cab was running nor how far away it was, neither did she 
say what distance it would require to stop, therefore, she 
was in no way qualified to say that the cab could have 
stopped. 

Running at 20 miles per hour a car will travel approxi¬ 
mately 30 feet per second allowing 2/3 of a second for nor¬ 
mal reaction to sudden emergency, the car would travel 
about 20 feet before the application of brakes, thus it would 
be reasonable to say that the Premier Cab was about 20 to 
25 feet from point of impact when the Bell Cab cut across 
in front of it and this is definatcly borne out by the testi¬ 
mony relative to the comparative speeds of the two cars. 

There was a considerable conflict in the evidence concern¬ 
ing the position of the Macke Truck, operated by Daniel Rol¬ 
lins at the time of the accident. Plaintiff failed to see it 
App-1 (R-58), the Premer Cab driver said it was 30 or 40 
feet away Appellants App-15 (F-294), Wavne Mingee, the 
Bell Cab witness and driver said the Macke Truck stopped 
about 6 to 10 feet from the accident App-3 (R-333), there¬ 
fore it would be pure conjecture to attempt to place the 
position of the Premier Cab by referring to the Macke 
Truck, at the time the Bell Cab started its turn. 

It is the special province of the jury to consider all of the 
evidence and to give the different evidence whatever cred¬ 
ence and weight they think just and proper. Before it could 
be held that the Premier Cab was guilty of negligence as a 
matter of law, all of the evidence must necessarily be so 
clear, cogent and convincing as to leave no room for dis¬ 
agreement among reasonable men. We say, therefore, upon 
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the record as a whole, that the Appellee Premier Purchas¬ 
ing Company maintained a proper lookout and was not 
guilty of negligence as a matter of law or fact, which con¬ 
tributed to the injuries of the Appellee Katherine Drier, 
and also that the verdict of the jury, in this case was in ac¬ 
cordance with the evidence and the instructions of the Court. 

In Capital Traction Company v. Divver 33 App. 1). C. 33*2 
the Court said: 

“It would be a waste of time to multiply authorities to 
the effect that the terms “Ordinary Care” and “Rea¬ 
sonable Prudence” have a relative significance depend¬ 
ing upon the special circumstances of a given case, and 
that consequently what may be deemed ordinary care 
in one case may under different conditions presented 
in another, be gross negligence. As we have remarked 
in a previous case the determination of such questions 
is almost invariably the province of the jury.” 

2. Appellant Hell Cab Company on page 22 of its brief 
cites Danzansky v. Zimbolist, 70 App. D. C. 234, 105 F (2) 
457 in support of their contention, “The Premier contribut¬ 
ing to the accident places it in the same position as if it 
caused the accident.” 

In the case now before the Court both the Bell Chib Com¬ 
pany and the Premier Purchasing Company were sued jointly 
by the plaintiff, Drier, charging each defendant "with negli¬ 
gence. The case was tried and the evidence submitted to a 
jury with proper instructions by the Court covering the law 
relative to the issues of negligence and contributory negli¬ 
gence raised as between the defendants, whereupon the jury 
found the Bell Cab Company guilty of negligence and the 
Premier Purchasing Company free from negligence. 

The contention of the Appellant Bell Cab Company just 
referred to fails to take into account the verdict of the jury 
in the Court below. In the statement of appellant’s conten¬ 
tion we do not find the word “ negligently. ” There is a vast 
difference between being innocently involved in an accident 
and in “negligently contributing” to an accident. 
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The law quoted in part, on page 22 of Appellant’s brief, 
from the case of Danzansky v. Zinibolist, is not in point 
since it refers to a joint tort feasor. In that case the plain¬ 
tiff Dora Zinibolist elected to sue only one of the two tort 
feasors, Bernard Danzansky and the jury returned a verdict 
in favor of the plaintiff. The defendant appealed contend¬ 
ing that the trial court erred in not instructing the jury, to 
the effect that before they could find for plaintiff they must 
find that the accident and the resulting injury was caused 
solely by the negligence of the appellant. 

3. The verdict of the jury finding the Premier Purchasing 
Company free from negligence was right, just and proper 
and in accordance with the evidence and the law. Concern¬ 
ing the proposition of the Premier Purchasing Company 
being guilty of negligence as a matter of law we cite the 
case of Washington Railway and Electric Company v. 
Buscher, 54 App. D. C. 353-298 F (2nd) 675, where the Court 
said: 


“It is a familiar rule in negligence cases that, when a 
given state of facts is such that reasonable men may 
fairly differ upon the question as to whether there was 
negligence or not, the determination of the matter is 
for the jury, and that it is only where the facts are such 
that all reasonable men must draw the same conclusion 
from them that the question of negligence is ever con¬ 
sidered as one of law for the Court.” 

Also see: Gloria v. Washington Southern Ry. Co., 30 App. 
D. C. 559; Chr. Heurieh Brewing Co. v. McGavin, 56 App. 
D. C. 389,16 Fed. (2nd) 334; Weisenberg v. Hazen, 63 App. 
D. C. 398,73 Fed. (2nd) 318; American Realty Co. v. Thomp- 
kins, 37 App. D. C. 87; Wash. Ry. & Electric Company v. Cul- 
lember, 39 App. D. C. 316; Ferreyros v. Fox Theatres Corp., 
63 App. D. C. 3, 68 Fed. (2nd) 575. 

The evidence submitted to the jury relative to the manner 
in which the accident happened was conflicting. Negligence 
of the Premier Purchasing Company was an affirmative fact 



to be established by the plaintiff or co-defendant, by a pre¬ 
ponderance of the evidence, which they failed to do. 

From all of the evidence we say that the jury was correct, 
right and proper in finding from the evidence that the Pre¬ 
mier Cab was too close to the Bell Cab to stop, at the time 
the latter cut in front of it. 

CONCLUSION 

It is respectfully submitted that the judgment in the Court 
below was a correct and just one and should be affirmed with 
costs. 

Respectfully submitted, 

R. Logan Holloweul, 

2337 Sherman Avenue, N.W. 
Attorney for Appellee, 
Premier Purchasing Company. 
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Excerpts From Testimony Designated by Appellee 

John Fanning 

287 Q. 1 wish you would point out here, just about 
where your bumper or fender first struck the Bell 
Cab? A. Right about midway of back door. 

286 Q. At what rate of speed were you running? Do 
you know? A. About 20 miles an hour. 

Q. Did there come a time when the Bell Cab turned in 
front of vou? A. Yes sir. 

Q. Would you estimate his speed as he made the turn? 
A. My estimate on his speed was about 20. 

Q. Now describe that turn he made if you can. A. He 
was running North on 16th Street and cut the turn very 
short, before he ever got to the driveway. He cut his turn, 
I would say, at an angle. He did not come up to the drive¬ 
way before he made his turn. He came up and made it 
before he got to the driveway, trying to cut me off. 

286-287 Q. The lights were on, as soon as you saw the Bell 
Cab making its turn did you apply your brakes? A. I 
applied by brakes. 

Q. Did you have any skid marks there? A. Yes sir. 

Q. Do you know about how long they were? A. About 
5 feet according to the police that measured it. 

Katherine M. Drier 

58 Q. Did you see a truck standing directly North or 
somewhat North? A. No, I didn’t. 

15 Q. As your driver made this turn and prior to the 
time he made this turn, did you see him give any 
signal with his arm ? 

A. No, he gave no signal. 


14 A. That turn was very fast because— 

49 Q. You say that you recall that the Bell Cab driver 
failed to give any hand signal of his intention to 
turn? A. Yes. 

Q. And that he made a sharp turn directly in front of the 
on coming traffic? A. Yes. 

Daniel H. Rollins 

278 Q. And when did you first notice the Bell Cab? 
A. I was watching traffic behind me. 

0- Behind you. Behind the truck? Behind your truck? 
A. Yes, and as the car behind me, which was the Premier 
Cab, passed me, then I turned my head forward, and that’s 
when T saw the Bell Cab starting on its turn. 

Q. Now, then, you judged his speed to be 15 to 18 miles 
per hour at the time he started his turn ? A. That's right. 

Q. And you judged the speed of the Premier Cab to be 
approximately 15 miles an hour after he passed you? A. 
Yes sir. 


William H. Hale 

277 Q. How fast was it running? Had it about come 
to a stop? Or explain what speed it was. A. Well, 
lie—I hear him—I heard the tires cry as he applied the 
brakes, and he stopped so suddenly that he couldn’t have 
been driving very fast, 1 have driven long enough to know 
that, myself. 

27S Q. Now, from what you saw, did you know—have 
an opinion as to speed of the Bell Cab? A. Well, I 
should say the line of traffic was moving at approximately 
twenty miles an hour uphill, and he turned out of the line. 
The line never stopped moving. 
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Wayne Mingee 

331 Q. Do you know liow short a distance the Premier 
Cab went before it struck the Bell Cab? A. Well, I 
would say a little more than anywhere from six to ten feet 
further than the length of that truck. 

335-336 Q. When the collision took place, where was the 
Premier Cab, if you recall? A. Well, I think it was 
just about even with the front end of that truck. 

336 Q. With reference to the center line of 16th Street, 
where, if you recall, were the left wheels of the Pre¬ 
mier Cab? A. I don’t know. I would say somewhere be¬ 
tween 3 and 4 feet from the center. 

Q. In other words, at the time the Premier collided with 
the Bell Cab, it was in that lane of traffic which was next to 
the center line of 16th Street? A. Mostly, yes. 

338 Q. As the collision occurred, was that the first 
vou saw of the Bell Cab? A. Yes. 

333 Q. That is the truck came to a stop 6 to 10 feet 
from the driveway? A. That is right. 

Q. Where the accident took place? A. From the car 
going in the driveway. 

Virgil Gray 

352 Q. How far was the truck away from the accident 
itself when it came to a stop ? A. About—oh, I’d say 
ten, twelve feet, or something like that. 


